CONMMITTEE ON DISCIPLINARY RULES AND
REFERENDA PROPOSED RULE CHANGES

Texas Disciplinary Rules of Professional Conduct
Rule 1.00. Terminology
Rule 1.09. Conflict of Interest: Former Client
Rule 110. Imputation of Conflicts of Interest: General Rule
Rule 3.09. Special Responsibilities of a Prosecutor

The Committee on Disciplinary Rules and Referenda, or CDRR, was created by Government Code section 81.0872 and is responsible
for overseeing the initial process for proposing a disciplinary rule. Pursuant to Government Code section 81.0876, the committee
publishes the following proposed rules. The committee will accept comments concerning the proposed rules through April 5, 2022.
Comments can be submitted at texasbar.com/CDRR or by email to cdrr@texasbar.com. The committee will hold a public hearing on
the proposed rules by teleconference at 10 a.m. CDT on April 6, 2022. For teleconference participation information, please go to
texasbar.com/cdrr/participate.

This draft includes two proposed rules, numbered 1.09 to 1.10. Together, those two proposed rules would replace one rule, namely
current Rule 1.09. Current Rules 1.10-1.16 would remain in effect and would be renumbered as Rules 1.11-1.17. Cross-references

contained in the Texas Disciplinary Rules of Professional Conduct would be updated accordingly.

Proposed Rules (Redline Version)
Rule 1.00. Terminology
(a) "Adjudicatory Official” denotes a person who serves on a Tribunal.

(b) "Adjudicatory Proceeding” denotes the consideration of a matter
by a Tribunal.

(c) "Belief” or “Believes” denotes that the person involved actually
supposed the fact in question to be true. A person’s belief may be
inferred from circumstances.

(d) "Competent” or “Competence” denotes possession or the ability
to timely acquire the legal knowledge, skill, and training reasonably
necessary for the representation of the client.

(e) "Consult” or “Consultation” denotes communication of information
and advice reasonably sufficient to permit the client to appreciate
the significance of the matter in question.

(f) "Confirmed in writing,” when used in reference to the informed

consent of a person, denotes informed consent that is given in

writing by the person or a writing that a lawyer promptly transmits

to the person confirming an oral informed consent. See paragraph

(j) for the definition of “informed consent.” If it is not feasible to

obtain or transmit the writing at the time the person gives informed

consent, then the lawyer must obtain or transmit it within a

reasonable time thereafter.

(g) "Firm” or “Law firm" denotes a lawyer or lawyers in a private
firm; or a lawyer or lawyers employed in the legal department of a
corporation, legal services organization, or other organization, or in
a unit of government.
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(h) “Fitness” denotes those qualities of physical, mental and psychological
health that enable a person to discharge a lawyer's responsibilities
to clients in conformity with the Texas Disciplinary Rules of
Professional Conduct. Normally a lack of fitness is indicated most
clearly by a persistent inability to discharge, or unreliability in
carrying out, significant obligations.

(i) “Fraud” or “Fraudulent” denotes conduct having a purpose to deceive
and not merely negligent misrepresentation or negligent failure to
apprise another of relevant information.

(j) “Informed consent” denotes the agreement by a person to a
proposed course of conduct after the lawyer has communicated adequate
information and explanation about material risks of and reasonably
available alternatives to the proposed course of conduct. If a rule calling
for informed consent requires specific disclosures (see, e.q., Rule 1.06(c)(2)),
consent is not informed unless those disclosures have been made.

(k) "Knowingly,” “Known,” or “Knows" denotes actual knowledge of the
fact in question. A person's knowledge may be inferred from circumstances.

(1) "Law firm": see “Firm.”

(m) "Partner” denotes an individual or corporate member of a partnership
or a shareholder in a law firm organized as a professional corporation.

(n) "Person” includes a legal entity as well as an individual.

(0) “Reasonable” or “Reasonably” when used in relation to conduct by a
lawyer denotes the conduct of a reasonably prudent and competent lawyer.

(p) “Reasonable belief” or “Reasonably believes” when used in reference

to a lawyer denotes that the lawyer believes the matter in question
and that the circumstances are such that the belief is reasonable.
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(a) "Represent,” “Represents,” or “Representation.” A lawyer represents

cases to consider the underlying purpose of the Rule that is involved.

a person if the person is a client of the lawyer. If the relationship of

A group of lawyers could be regarded as a firm for purposes of the

client and lawyer terminates, the lawyer's representation of the

Rule that the same lawyer should not represent opposing parties in

client terminates.

(r) “Should know"” when used in reference to a lawyer denotes that
a reasonable lawyer under the same or similar circumstances would
know the matter in question.

(s) “Screened” denotes the isolation of a lawyer from any participation

litigation, while it might not be so regarded for purposes of the Rule
that information acquired by one lawyer is attributed to another.

3. With respect to the law department of an organization, including
the government, there is ordinarily no question that the members of
the department constitute a firm within the meaning of the Rules of
Professional Conduct. There can be uncertainty, however, as to the

in a matter through the timely imposition of procedures within a

identity of the client. For example, it may not be clear whether the

firm that are reasonably adequate under the circumstances to

law_department of a corporation represents a subsidiary or an

protect information that the isolated lawyer is obligated to protect

affiliated corporation, as well as the corporation by which the members

under these Rules or other law.

(t) “Substantial” when used in reference to degree or extent denotes
a matter of meaningful significance or involvement.

(u) “Tribunal” denotes any governmental body or official or any other
person engaged in a process of resolving a particular dispute or
controversy. “Tribunal” includes such institutions as courts and
administrative agencies when engaging in adjudicatory or licensing
activities as defined by applicable law or rules of practice or procedure,
as well as judges, magistrates, special masters, referees, arbitrators,
mediators, hearing officers and comparable persons empowered to
resolve or to recommend a resolution of a particular matter; but it
does not include jurors, prospective jurors, legislative bodies or their
committees, members or staffs, nor does it include other governmental
bodies when acting in a legislative or rule-making capacity.

(v) “Writing” or “written” denotes a tangible or electronic record of
a communication or representation, including handwriting, typewriting,

printing, photostating, photography, audio or videorecording, and electronic
communications. A “signed” writing includes an electronic_sound,

of the department are directly employed. A similar question can arise
concerning an unincorporated association and its local affiliates.

4. Similar questions can also arise with respect to lawyers in legal
aid and legal services organizations. Depending upon the structure
of the organization, the entire organization or different components
of it may constitute a firm or firms for purposes of these Rules.

Fraud

5.When used in these Rules, the terms “fraud” or “fraudulent” refer
to conduct that is characterized as such under applicable substantive
or procedural law and has a purpose to deceive. This does not
include merely negligent misrepresentation or negligent failure to
apprise another of relevant information. Silence may be fraudulent
if there is a duty to speak and intent to deceive. For purposes of
these Rules, it is not necessary that anyone has suffered damages
or relied on the misrepresentation or failure to inform.

Informed Consent
6. Many of the Rules of Professional Conduct require the lawyer to
obtain the informed consent of a client or other person. The communication

symbol or process attached to or logically associated with a writing

necessary to obtain such consent will vary according to the Rule

and executed or adopted by a person with the intent to sign the writing.

involved and the circumstances giving rise to the need to obtain

Comment:

Confirmed in Writing
1.1f it is not feasible to obtain or transmit a written confirmation at

informed consent. The lawyer must make reasonable efforts to ensure
that the client or other person possesses information reasonably
adequate to make an informed decision. Ordinarily, this will require
communication that includes a disclosure of the facts and circumstances

the time the client gives informed consent, then the lawyer must

giving rise to the situation, any explanation reasonably necessary to

obtain or transmit it within a reasonable time thereafter. If a lawyer

inform the client or other person of the material advantages and

has obtained a client's informed consent, the lawyer may act in

disadvantages of the proposed course of conduct and a discussion

reliance on that consent so long as it is confirmed in writing within

of the client’s or other person's options and alternatives. In some

a reasonable time thereafter.

2. Whether two or more lawyers constitute a firm can depend on

circumstances it may be appropriate for a lawyer to advise a client
or other person to seek the advice of other counsel. A lawyer need
not inform a client or other person of facts or implications already

the specific facts. For example, two practitioners who share office

known to the client or other person; nevertheless, a lawyer who

space and occasionally consult or assist each other ordinarily would

does not personally inform the client or other person assumes the

not be regarded as constituting a firm. However, if they present

risk that the client or other person is inadequately informed and the

themselves to the public in a way that suggests that they are a firm

consent is invalid. In determining whether the information and

or conduct themselves as a firm, they should be regarded as a firm

explanation provided are reasonably adequate, relevant factors include

for purposes of the Rules. The terms of any formal agreement between

whether the client or other person is experienced in legal matters

associated lawyers are relevant in determining whether they are a

generally and in making decisions of the type involved, and whether

firm, as is the fact that they have mutual access to information

the client or other person is independently represented by other

concerning the clients they serve. Furthermore, it is relevant in doubtful

counsel in giving the consent. Normally, such persons need less
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information and explanation than others, and generally a client or
other person who is independently represented by other counsel in

(2) about whom the lawyer had acquired information protected
by Rules 1.05 and 1.09(c) that is material to the matter; unless the

giving the consent should be assumed to have given informed consent.

7_0Obtaining informed consent will usually require an affirmative

former client gives informed consent, confirmed in writing.

(c) A lawyer who has formerly represented a client in a matter or

response by the client or other person. In general, a lawyer may not

whose present or former firm has formerly represented a client in a

assume consent from a client’s or other person’s silence. Consent may

matter shall not thereafter:

be inferred, however, from the conduct of a client or other person who
has reasonably adequate information about the matter. In emergency
circumstances, or situations where a full discussion of risks or

(1) use information relating to the representation to the
disadvantage of the former client except as these Rules would

alternatives would threaten the best interests of the client or other

permit or require with respect to a client, or when the information

person, the usual standards for informed consent do not apply.

Screened
8. This definition applies to situations where screening of a personally

has become generally known; or

(2) reveal information relating to the representation except as
these Rules would permit or require with respect to a client.

disqualified lawyer is permitted to remove imputation of a conflict
of interest under Rules that expressly permit screening.

9. The purpose of screening is to assure the affected parties that

Comment:
1. After termination of a client-lawyer relationship, a lawyer has
certain continuing duties with respect to confidentiality and conflicts

confidential information known by the personally disqualified lawyer

of interest and thus may not represent another client except in conformity

remains protected. The personally disqualified lawyer should acknowledge

with this Rule. Under this Rule, for example, a lawyer could not properly

the obligation not to communicate with any of the other lawyers in

seek to rescind on behalf of a new client a contract drafted on

the firm with respect to the matter. Similarly, other lawyers in the

behalf of the former client. So also a lawyer who has prosecuted an

firm who are working on the matter should be informed that the

accused person could not properly represent the accused in a

screening is in place and that they may not communicate with the

subsequent civil action against the government concerning the same

personally disqualified lawyer with respect to the matter. Additional

transaction. Nor could a lawyer who has represented multiple clients

screening measures that are appropriate for the particular matter

in a matter represent one of the clients against the others in the

will depend on the circumstances. To implement, reinforce and remind

same or a substantially related matter after a dispute arose among

all affected lawyers of the presence of the screening, it may be

the clients in that matter, unless all affected clients give informed

appropriate for the firm to undertake such procedures as a written

consent. See Comment 9. Current and former government lawyers

undertaking by the screened lawyer to avoid any communication with

must comply with this Rule to the extent required by Rule 111."

other firm personnel and any contact with any firm files or other
information, including information in electronic form, relating to the

2. The scope of a “matter” for purposes of this Rule depends on the

matter, written notice and instructions to all other firm personnel

facts of a particular situation or transaction. When a lawyer has

forbidding any communication with the screened lawyer relating to

been directly involved in a specific transaction, subsequent representation

the matter, denial of access by the screened lawyer to firm files or

of other clients with materially adverse interests in that transaction

other information, including information in electronic form, relating

clearly is prohibited. On the other hand, a lawyer who recurrently

to the matter and periodic reminders of the screen to the screened

handled a type of problem for a former client is not precluded from

lawyer and all other firm personnel.

10. In order to be effective, screening measures must be implemented

later representing another client in a factually distinct problem of
that type even though the subsequent representation involves a
position adverse to the prior client. The underlying question is

as soon as practical after a lawyer or law firm knows or reasonably

whether the lawyer was so involved in the matter that the

should know that there is a need for screening.

Rule 1.09. Conflict of Interest: Former Client
(a) A lawyer who has formerly represented a client in a matter shall

subsequent representation can be justly regarded as a changing of
sides in the matter in question.

3. Matters are “substantially related” for purposes of this Rule if
they involve the same transaction or legal dispute or if there

not thereafter represent another person in the same or a

otherwise is a substantial risk that confidential factual information

substantially related matter in which that person’s interests are

as would normally have been obtained in the prior representation

materially adverse to the interests of the former client unless the

would materially advance the client’s position in the subsequent

former client gives informed consent, confirmed in writing.

(b) A lawyer shall not knowingly represent a person in the same or

matter. For example, a lawyer who has represented a businessperson
and learned extensive private financial information about that person
may not then represent that person’s spouse in seeking a divorce.

a substantially related matter in which a firm with which the lawyer

Similarly, a lawyer who has previously represented a client in

formerly was associated had previously represented a client

(1) whose interests are materially adverse to that person; and

securing environmental permits to build a shopping center would be
precluded from representing neighbors seeking to oppose rezoning
of the property on the basis of environmental considerations; however,
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the lawyer would not be precluded, on the grounds of substantial

may have access to the files of only a limited number of clients and

relationship, from defending a tenant of the completed shopping

participate in discussions of the affairs of no other clients; in the

center in resisting eviction for nonpayment of rent. Information that

absence of information to the contrary, it should be inferred that

has been disclosed to the public or to other parties adverse to the

such a lawyer in fact is privy to information about the clients actually

former client ordinarily will not be disqualifying. Information acquired in

served but not those of other clients. In such an inquiry, the burden

a prior representation may have been rendered obsolete by the

of proof should rest upon the firm whose disqualification is sought.

passage of time, a circumstance that may be relevant in determining
whether two representations are substantially related. In the case

7. Independent of the question of disqualification of a firm, a lawyer

of an organizational client, general knowledge of the client’s policies

changing professional association has a continuing duty to preserve

and practices ordinarily will not preclude a subsequent representation;

confidentiality of information about a client formerly represented.

on the other hand, knowledge of specific facts gained in a prior

See Rules 1.05 and 1.09(c).

representation that are relevant to the matter in question ordinarily
will preclude such a representation. A former client is not required

8. Paragraph (c) provides that information acquired by the lawyer in

to reveal the confidential information learned by the lawyer in order

the course of representing a client may not subsequently be used or

to_establish a substantial risk that the lawyer has confidential

revealed by the lawyer to the disadvantage of the client. However,

information to use in the subsequent matter. A conclusion about the

the fact that a lawyer has once served a client does not preclude

possession of such information may be based on the nature of the

the lawyer from using generally known information about that client

services the lawyer provided the former client and information that

when later representing another client.

would in ordinary practice be learned by a lawyer providing such services.

Lawyers Moving Between Firms
4. When lawyers have been associated within a firm but then end

9. The provisions of this Rule are for the protection of former clients
and can be waived® if the client gives informed consent, which
consent must be confirmed in writing under paragraphs (a) and (b).

their association, the question of whether a lawyer should undertake

See Rule 1.00(j).* With regard to disqualification of a firm with

representation is more complicated. There are several competing

which a lawyer is or was formerly associated, see Rule 110.°

considerations. First, the client previously represented by the former
firm must be reasonably assured that the principle of loyalty to the
client is not compromised. Second, the Rule should not be so broadly
cast as to preclude other persons from having reasonable choice of
legal counsel. Third, the Rule should not unreasonably hamper
lawyers from forming new associations and taking on new clients
after having left a previous association. In this connection, it should
be recognized that today many lawyers practice in firms, that many
lawyers to some degree limit their practice to one field or another,
and that many move from one association to another several times
in_their careers. If the concept of imputation were applied with
unqualified rigor, the result would be radical curtailment of the
opportunity of lawyers to move from one practice setting to another
and of the opportunity of clients to change counsel.

5. Paragraph (b) operates to disqualify the lawyer only when the
lawyer involved has actual knowledge of information protected by
Rules 1.05 and 1.09(c). Thus, if a lawyer while with one firm acquired
no knowledge or information relating to a particular client of the
firm, and that lawyer later joined another firm, neither the lawyer
individually nor the second firm is disqualified from representing
another client in the same or a related matter even though the
interests of the two clients conflict. See Rule 110(b)? for the restrictions
on a firm once a lawyer has terminated association with the firm.

6. Application of paragraph (b) depends on a situation’s particular
facts, aided by inferences, deductions or working presumptions that
reasonably may be made about the way in which lawyers work
together. A lawyer may have general access to files of all clients of
a law firm and may regularly participate in discussions of their
affairs; it should be inferred that such a lawyer in fact is privy to all
information about all the firm's clients. In contrast, another lawyer
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Rule 110. Imputation of Conflicts of Interest: General Rule

(a) While lawyers are associated in a firm, none of them shall

which the formerly associated lawyer represented the client; and

(2) any lawyer remaining in the firm has information protected
by Rules 1.05 and 1.09(c) that is material to the matter.

(c) A disqualification prescribed by this Rule may be waived by the
affected client under the conditions stated in Rule 1.06.

(d) The disqualification of lawyers associated in a firm with former
or current government lawyers is governed by Rule 111

Comment:

Definition of "Firm”

1. For purposes of the Rules of Professional Conduct, the term “Firm”
denotes lawyers in a law partnership, professional corporation, sole
proprietorship or other association authorized to practice law; or
lawyers employed in a legal services organization or the legal
department of a corporation or other organization. See Rule 1.00(g).?
Whether two or more lawyers constitute a firm within this definition
can depend on the specific facts. See Rule 1.00, Comments 2-4.°

Principles of Imputed Disqualification

2. The rule of imputed disqualification stated in paragraph (a) gives
effect to the principle of loyalty to the client as it applies to lawyers
who practice in a law firm. Such situations can be considered from
the premise that a firm of lawyers is essentially one lawyer for

knowingly represent a client when any one of them practicing alone

purposes of the rules governing loyalty to the client, or from the

would be prohibited from doing so by Rules 1.06 or 1.09° unless

premise that each lawyer is vicariously bound by the obligation of

(1) the prohibition is based on a personal interest of the

loyalty owed by each lawyer with whom the lawyer is associated.
Paragraph (a)(1) operates only among the lawyers currently associated

disqualified lawyer and does not present a significant risk of

in_a firm. When a lawyer moves from one firm to another, the

materially limiting the representation of the client by the

situation is governed by Rules 1.09(b) and 110(a)(2) and 1.10(b).

remaining lawyers in the firm; or

(2) the prohibition is based upon Rule 1.09(a) or (b), and arises

3. The rule in paragraph (a) does not prohibit representation where
neither questions of client loyalty nor protection of confidential

out of the disqualified lawyer's association with a prior firm, and

information are presented. Where one lawyer in a firm could not

(i) the disqualified lawyer is timely screened from any

effectively represent a given client because of strong political
beliefs, for example, but that lawyer will do no work on the case and

participation in the matter and is apportioned no part of the

the personal beliefs of the lawyer will not materially limit the

fee therefrom; and

(i) written notice is promptly given to any affected former

representation by others in the firm, the firm should not be
disqualified. On the other hand, if an opposing party in a case were
owned by a lawyer in the law firm, and others in the firm would be

client to enable the former client to ascertain compliance with

materially limited in pursuing the matter because of loyalty to that

the provisions of this Rule, which shall include a description

lawyer, the personal disqualification of the lawyer would be

of the screening procedures employed: a statement of the

imputed to all others in the firm.

firm's and of the screened lawyer’s compliance with these
Rules; and an agreement by the firm to respond promptly to

4. The rule in paragraph (a) also does not prohibit representation by

any written inquiries or objections by the former client about

others in the law firm where the person prohibited from involvement

the screening procedures.

(b) When a lawyer has terminated an association with a firm, the firm

in a matter is a nonlawyer, such as a paralegal or legal secretary.
Nor does paragraph (a) prohibit representation if the lawyer is
prohibited from acting because of events before the person became

is not prohibited from thereafter representing a person with interests

a lawyer, for example, work that the person did while a law student.

materially adverse to those of a client represented by the formerly

Such persons, however, ordinarily must be screened from any personal

associated lawyer and not currently represented by the firm, unless:

participation in the matter to avoid communication to others in the

(1) the matter is the same or substantially related to that in

firm of confidential information that both the nonlawyers and the firm
have a legal duty to protect. See Rules 1.00(s)* and 5.03.
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5. Rule 110(b) operates to permit a law firm, under certain
circumstances, to represent a person with interests directly adverse
to those of a client represented by a lawyer who formerly was
associated with the firm. The Rule applies regardless of when the
formerly associated lawyer represented the client. However, the
law firm may not represent a person where the matter is the same
or_substantially related to that in which the formerly associated
lawyer represented the client and any other lawyer currently in the
firm has material information protected by Rules 1.05 and 1.09(c).

6. Rule 110(c) removes imputation with the informed consent of the
affected client or former client under the conditions stated in Rule
1.06.

7 Rule 110(a)(2) similarly removes the imputation otherwise required
by Rule 110(a), but unlike section (c), it does so without requiring
that there be informed consent by the former client. Instead, it
requires that the procedures laid out in sections (a)(2)(i)-(iii) be
followed. A description of effective screening mechanisms appears
in Comments 8-10, Rule 1.00." Lawyers should be aware, however,
that, even where screening mechanisms have been adopted, tribunals
may consider additional factors in ruling upon motions to disqualify
a lawyer from pending litigation.

8. Paragraph (a)(2)(i) does not prohibit the screened lawyer from

(b) refrain from conducting or assisting in a custodial interrogation
of an accused unless the prosecutor has made reasonable efforts to
be assured that the accused has been advised of any right to, and
the procedure for obtaining, counsel and has been given reasonable
opportunity to obtain counsel;

(c) not initiate or encourage efforts to obtain from an unrepresented
accused a waiver of impartant pre-trial, trial or post-trial rights;

(d) make timely disclosure to the defense of all evidence or
information known to the prosecutor that tends to negate the guilt
of the accused or mitigates the offense, and, in connection with
sentencing, disclose to the defense and to the tribunal all
unprivileged mitigating information known to the prosecutor, except
when the prosecutor is relieved of this responsibility by a protective
order of the tribunal; and

(e) exercise reasonable care to prevent persons employed or
controlled by the prosecutor in a criminal case from making an
extrajudicial statement that the prosecutor would be prohibited
from making under Rule 3.07.

(f) When a prosecutor knows of new, credible and material evidence
creating a reasonable likelihood that a convicted defendant did not
commit an offense of which the defendant was convicted, the

receiving a salary or partnership share established by prior independent

prosecutor shall:

agreement, but that lawyer may not receive compensation directly
related to the matter in which the lawyer is disqualified.

9. The notice required by paragraph (a)(2)(ii) generally should
include a description of the screened lawyer's prior representation
and be given as soon as practicable after the need for screening
becomes apparent. It also should include a statement by the
screened lawyer and the firm that the client’s material confidential
information has not been disclosed or used in violation of the Rules.
The notice is intended to enable the former client to evaluate and
comment upon the effectiveness of the screening procedures.

10. Where a lawyer has joined a private firm after having represented
the government, imputation is governed by Rule 111, not this Rule.
Under Rule 111(d), where a lawyer represents the government after

(1) promptly disclose that evidence to an appropriate court or
authority, and

(2) if the conviction was obtained in the prosecutor’s jurisdiction,

(i) promptly disclose that evidence to the defendant unless
a court authorizes delay, and

(i) undertake further investigation, or make reasonable
efforts to cause an investigation, to determine whether
the defendant was convicted of an offense that the
defendant did not commit.

(g) The duty to disclose exculpatory and mitigating evidence as

having served clients in private practice, nongovernmental employment

provided by this rule and constitutional and statutory authorities is

or in another government agency, former-client conflicts are not imputed to

a_continuing duty. A prosecutor is not relieved of the duty to

government lawyers associated with the individually disqualified lawyer.

disclose because he or she no longer works in the jurisdiction in

11. Where a lawyer is prohibited from engaging in certain transactions

which the conviction was obtained or is no longer working as a
prosecutor.

under Rule 1.08, paragraph (i) of that Rule, and not this Rule, determines
whether that prohibition also applies to other lawyers associated in

(h) When a prosecutor knows of clear and convincing evidence

a firm with the personally prohibited lawyer.

Rule 3.09. Special Responsibilities of a Prosecutor
The prosecutor in a criminal case shall:

(a) refrain from prosecuting or threatening to prosecute a charge
that the prosecutor knows is not supported by probable cause;
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establishing that a defendant in the prosecutor’s jurisdiction was
convicted of an offense that the defendant did not commit, the
prosecutor shall seek to remedy the conviction.

Comment:

Source and Scope of Obligations

1. A prosecutor has the responsibility to see that justice is done, and
not simply to be an advocate. This responsibility carries with it a
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number of specific obligations. Among these is to see that no
person is threatened with or subjected to the rigors of a criminal
prosecution without good cause. See paragraph (a). In addition a
prosecutor should not initiate or exploit any violation of a suspect's
right to counsel, nor should he initiate or encourage efforts to
obtain waivers of important pre-trial, trial, or post-trial rights from
unrepresented persons. See paragraphs (b) and (c). In addition, a
prosecutor is obliged to see that the defendant is accorded
procedural justice, that the defendant's guilt is decided upon the
basis of sufficient evidence, and that any sentence imposed is
based on all unprivileged information known to the prosecutor. See
paragraph (d). Finally, a prosecutor is obliged by this rule to take
reasonable measures to see that persons employed or controlled by
him refrain from making extrajudicial statements that are
prejudicial to the accused. See paragraph (e) and Rule 3.07. See also
Rule 3.03(a)(3), governing ex parte proceedings, among which grand
jury proceedings are included. Applicable law may require other
measures by the prosecutor and knowing disregard of those
obligations or a systematic abuse of prosecutorial discretion could
constitute a violation of Rule 8.04.

2. Paragraph (a) does not apply to situations where the prosecutor
is using a grand jury to determine whether any crime has been
committed, nor does it prevent a prosecutor from presenting a
matter to a grand jury even though he has some doubt as to what
charge, if any, the grand jury may decide is appropriate, as long as
he believes that the grand jury could reasonably conclude that some
charge is proper. A prosecutor's obligations under that paragraph
are satisfied by the return of a true hill by a grand jury, unless the
prosecutor believes that material inculpatory information presented
to the grand jury was false.

3. Paragraph (b) does not forbid the lawful questioning of any
person who has knowingly, intelligently and voluntarily waived the
rights to counsel and to silence, nor does it forbid such questioning
of any unrepresented person who has not stated that he wishes to
retain a lawyer and who is not entitled to appointed counsel. See
also Rule 4.03.

4. Paragraph (c) does not apply to any person who has knowingly,
intelligently and voluntarily waived the rights referred to therein in
open court, nor does it apply to any person appearing pro se with
the approval of the tribunal. Finally, that paragraph does not forbid
a prosecutor from advising an unrepresented accused who has not
stated he wishes to retain a lawyer and who is not entitled to
appointed counsel and who has indicated in open court that he
wishes to plead guilty to charges against him of his pre-trial, trial
and post-trial rights, provided that the advice given is accurate; that
it is undertaken with the knowledge and approval of the court; and
that such a practice is not otherwise prohibited by law or applicable
rules of practice or procedure.

5. The exception in paragraph (d) recognizes that a prosecutor may
seek an appropriate protective order from the tribunal if disclosure
of information to the defense could result in substantial harm to an
individual or to the public interest.
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6. Subparagraph (e) does not subject a prosecutor to discipline for
failing to take measures to prevent investigators, law enforcement
personnel or other persons assisting or associated with the
prosecutor, but not in his employ or under his control, from making
extrajudicial statements that the prosecutor would be prohibited
from making under Rule 3.07. To the extent feasible, however, the
prosecutor should make reasonable efforts to discourage such
persons from making statements of that kind.

7 When a prosecutor knows of new, credible and material evidence
creating a reasonable likelihood that a person outside the
prosecutor's jurisdiction was convicted of a crime that the person
did not commit, paragraph (f) requires prompt disclosure to the
court or other appropriate authority, such as the chief prosecutor of
the jurisdiction where the conviction occurred. If the conviction was
obtained in the prosecutor's jurisdiction, paragraph (f) requires the
prosecutor to examine the evidence and undertake further
investigation to determine whether the defendant is in fact
innocent or make reasonable efforts to cause another appropriate
authority to undertake the necessary investigation, and to promptly
disclose the evidence to the court and, absent court-authorized
delay, to the defendant. Consistent with the objectives of Rules 4.02
and 4.03, disclosure to a represented defendant must be made
through the defendant's counsel, and, in the case of an
unrepresented defendant, would ordinarily be accompanied by a
request to a court for the appointment of counsel to assist the
defendant in taking such legal measures as may be appropriate.

8. Under paragraph (h), once the prosecutor knows of clear and
convincing evidence that the defendant was convicted of an offense
that the defendant did not commit, the prosecutor must seek to remedy
the conviction. Necessary steps may include disclosure of the evidence
to the defendant, requesting that the court appoint counsel for an
unrepresented indigent defendant and, where appropriate, notifying
the court that the prosecutor has knowledge that the defendant did
not commit the offense of which the defendant was convicted.

9. A prosecutor's independent judgment, made in good faith, that
the new evidence is not of such nature as to trigger the obligations
of sections (f) and (h), though subsequently determined to have
been erroneous, does not constitute a violation of this Rule. TeJ

Notes

1. Current Rule 110 (Successive Government and Private Employment) is proposed to be

renumbered as Rule 111. Comment 1 refers to Rule 111 after the proposed renumbering.

2. Comment 5 refers to proposed Rule 110 (Imputation of Conflicts of Interest: General Rule). It
does not refer to current Rule 110 (Successive Government and Private Employment), which is
proposed to be renumbered as Rule 111.

. The subject of advance waiver of a conflict of interest is not expressly addressed in the current

Texas Rules, and the Committee on Disciplinary Rules and Referenda has not yet considered that topic.

Proposed Rule 1.00(j) defines “Informed consent.”

. Comment 9 refers to proposed Rule 110 (Imputation of Conflicts of Interest: General Rule). It
does not refer to current Rule 110 (Successive Government and Private Employment), which is
proposed to be renumbered as Rule 111.

. In proposed Rule 110, “Rule 109" refers to proposed Rule 1.09. It does not refer to current Rule 1.09.

" In proposed Rule 110, “Rule 111" refers to current Rule 110 (Successive Government and Private
Employment), which would be renumbered as Rule 111.

8. Proposed Rule 1.00(g) defines “Firm” and “Law firm.”

9. Comment 1 refers to proposed Rule 1.00 and interpretive comments.

10. Proposed Rule 1.00(s) defines “Screened.”

11. Comment 7 refers to proposed Rule 1.00 and interpretive comments.

12. Comment 10 refers to Rule 111 after the proposed renumbering of current Rule 110 (Successive

Government and Private Employment) as Rule 111.
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CONMMITTEE ON DISCIPLINARY RULES AND
REFERENDA PROPOSED RULE CHANGES

Texas Disciplinary Rules of Professional Conduct
Rule 1.00. Terminology
Rule 1.09. Conflict of Interest: Former Client
Rule 110. Imputation of Conflicts of Interest: General Rule
Rule 3.09. Special Responsibilities of a Prosecutor

The Committee on Disciplinary Rules and Referenda, or CORR, was created by Government Code section 81.0872 and is responsible
for overseeing the initial process for proposing a disciplinary rule. Pursuant to Government Code section 81.0876, the committee
publishes the following proposed rules. The committee will accept comments concerning the proposed rules through April 5, 2022.
Comments can be submitted at texasbar.com/CDRR or by email to cdrr@texasbar.com. The committee will hold a public hearing on
the proposed rules by teleconference at 10 a.m. CDT on April 6, 2022. For teleconference participation information, please go to
texasbar.com/cdrr/participate.

This draft includes two proposed rules, numbered 1.09 to 1.10. Together, those two proposed rules would replace one rule, namely
current Rule 1.09. Current Rules 1.10-1.16 would remain in effect and would be renumbered as Rules 1.11-117. Cross-references

contained in the Texas Disciplinary Rules of Professional Conduct would be updated accordingly.

Proposed Rules (Clean Version)
Rule 1.00. Terminology
(a) "Adjudicatory Official” denotes a person who serves on a Tribunal.

(b) "Adjudicatory Proceeding” denotes the consideration of a matter
by a Tribunal.

(c) “Belief” or "Believes” denotes that the person involved actually
supposed the fact in question to be true. A person's belief may be
inferred from circumstances.

(d) “Competent” or “Competence” denotes possession or the ability
to timely acquire the legal knowledge, skill, and training reasonably
necessary for the representation of the client.

(e) “Consult” or “Consultation” denotes communication of
information and advice reasonably sufficient to permit the client to
appreciate the significance of the matter in question.

(f) “Confirmed in writing,” when used in reference to the informed
consent of a person, denotes informed consent that is given in
writing by the person or a writing that a lawyer promptly transmits
to the person confirming an oral informed consent. See paragraph
(j) for the definition of “informed consent.” If it is not feasible to
obtain or transmit the writing at the time the person gives informed
consent, then the lawyer must obtain or transmit it within a
reasonable time thereafter.

(g) “Firm” or “Law firm” denotes a lawyer or lawyers in a private
firm; or a lawyer or lawyers employed in the legal department of a
corporation, legal services organization, or other organization, or in
a unit of government.
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(h) "Fitness” denotes those qualities of physical, mental and
psychological health that enable a person to discharge a lawyer’s
responsibilities to clients in conformity with the Texas Disciplinary
Rules of Professional Conduct. Normally a lack of fitness is
indicated most clearly by a persistent inability to discharge, or
unreliability in carrying out, significant obligations.

(i) “Fraud” or “Fraudulent” denotes conduct having a purpose to
deceive and not merely negligent misrepresentation or negligent
failure to apprise another of relevant information.

(j) “Informed consent” denotes the agreement by a person to a
proposed course of conduct after the lawyer has communicated
adequate information and explanation about material risks of and
reasonably available alternatives to the proposed course of
conduct. If a rule calling for informed consent requires specific
disclosures (see, e.g., Rule 1.06(c)(2)), consent is not informed unless
those disclosures have been made.

(k) “Knowingly,” “Known,” or “Knows" denotes actual knowledge of
the fact in question. A person's knowledge may be inferred from
circumstances.

(I) “Law firm": see “Firm.”

(m) “Partner” denotes an individual or corporate member of a
partnership or a shareholder in a law firm organized as a professional
corporation.

(n) “Person” includes a legal entity as well as an individual.

(0) "Reasonable” or “Reasonably” when used in relation to conduct

by a lawyer denotes the conduct of a reasonably prudent and
competent lawyer.
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(p) “Reasonable belief” or “Reasonably believes” when used in
reference to a lawyer denotes that the lawyer believes the matter in
question and that the circumstances are such that the belief is
reasonable.

(g) “Represent,” “Represents,” or “Representation.” A lawyer
represents a person if the person is a client of the lawyer. If the
relationship of client and lawyer terminates, the lawyer’s representation
of the client terminates.

(r) “Should know" when used in reference to a lawyer denotes that
a reasonable lawyer under the same or similar circumstances
would know the matter in question.

(s) “Screened” denotes the isolation of a lawyer from any
participation in a matter through the timely imposition of procedures
within a firm that are reasonably adequate under the circumstances
to protect information that the isolated lawyer is obligated to
protect under these Rules or other law.

(t) “Substantial” when used in reference to degree or extent
denotes a matter of meaningful significance or involvement.

(u) “Tribunal” denotes any governmental body or official or any
other person engaged in a process of resolving a particular dispute
or controversy. “Tribunal” includes such institutions as courts and
administrative agencies when engaging in adjudicatory or licensing
activities as defined by applicable law or rules of practice or
procedure, as well as judges, magistrates, special masters, referees,
arbitrators, mediators, hearing officers and comparable persons
empowered to resolve or to recommend a resolution of a particular
matter; but it does not include jurors, prospective jurors, legislative
bodies or their committees, members or staffs, nor does it include
other governmental bodies when acting in a legislative or rule-
making capacity.

(v) “Writing” or “written” denotes a tangible or electronic record of
a communication or representation, including handwriting, typewriting,
printing, photostating, photography, audio or videorecording, and
electronic communications. A “signed” writing includes an
electronic sound, symbol or process attached to or logically
associated with a writing and executed or adopted by a person with
the intent to sign the writing.

Comment:

Confirmed in Writing

1. If it is not feasible to obtain or transmit a written confirmation at
the time the client gives informed consent, then the lawyer must
obtain or transmit it within a reasonable time thereafter. If a lawyer
has obtained a client’s informed consent, the lawyer may act in
reliance on that consent so long as it is confirmed in writing within
a reasonable time thereafter.

2. Whether two or more lawyers constitute a firm can depend on

the specific facts. For example, two practitioners who share office
space and occasionally consult or assist each other ordinarily would
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not be regarded as constituting a firm. However, if they present
themselves to the public in a way that suggests that they are a firm
or conduct themselves as a firm, they should be regarded as a firm
for purposes of the Rules. The terms of any formal agreement
between associated lawyers are relevant in determining whether
they are a firm, as is the fact that they have mutual access to
information concerning the clients they serve. Furthermore, it is
relevant in doubtful cases to consider the underlying purpose of the
Rule that is involved. A group of lawyers could be regarded as a firm
for purposes of the Rule that the same lawyer should not represent
opposing parties in litigation, while it might not be so regarded for
purposes of the Rule that information acquired by one lawyer is
attributed to another.

3. With respect to the law department of an organization, including
the government, there is ordinarily no question that the members of
the department constitute a firm within the meaning of the Rules of
Professional Conduct. There can be uncertainty, however, as to the
identity of the client. For example, it may not be clear whether the
law department of a corporation represents a subsidiary or an
affiliated corporation, as well as the corporation by which the
members of the department are directly employed. A similar
question can arise concerning an unincorporated association and its
local affiliates.

4. Similar questions can also arise with respect to lawyers in legal
aid and legal services organizations. Depending upon the structure
of the organization, the entire organization or different components
of it may constitute a firm or firms for purposes of these Rules.

Fraud

5. When used in these Rules, the terms “fraud” or “fraudulent” refer
to conduct that is characterized as such under applicable
substantive or procedural law and has a purpose to deceive. This
does not include merely negligent misrepresentation or negligent
failure to apprise another of relevant information. Silence may be
fraudulent if there is a duty to speak and intent to deceive. For
purposes of these Rules, it is not necessary that anyone has
suffered damages or relied on the misrepresentation or failure to
inform.

Informed Consent

6. Many of the Rules of Professional Conduct require the lawyer to
obtain the informed consent of a client or other person. The
communication necessary to obtain such consent will vary
according to the Rule involved and the circumstances giving rise to
the need to obtain informed consent. The lawyer must make
reasonable efforts to ensure that the client or other person
possesses information reasonably adequate to make an informed
decision. Ordinarily, this will require communication that includes a
disclosure of the facts and circumstances giving rise to the
situation, any explanation reasonably necessary to inform the client
or other person of the material advantages and disadvantages of
the proposed course of conduct and a discussion of the client’s or
other person’s options and alternatives. In some circumstances it
may be appropriate for a lawyer to advise a client or other person to
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seek the advice of other counsel. A lawyer need not inform a client
or other person of facts or implications already known to the client
or other person; nevertheless, a lawyer who does not personally
inform the client or other person assumes the risk that the client or
other person is inadequately informed and the consent is invalid. In
determining whether the information and explanation provided are
reasonably adequate, relevant factors include whether the client or
other person is experienced in legal matters generally and in
making decisions of the type involved, and whether the client or
other person is independently represented by other counsel in
giving the consent. Normally, such persons need less information
and explanation than others, and generally a client or other person
who is independently represented by other counsel in giving the
consent should be assumed to have given informed consent.

7. Obtaining informed consent will usually require an affirmative
response by the client or other person. In general, a lawyer may not
assume consent from a client’s or other person’s silence. Consent
may be inferred, however, from the conduct of a client or other
person who has reasonably adequate information about the matter.
In emergency circumstances, or situations where a full discussion of
risks or alternatives would threaten the best interests of the client
or other person, the usual standards for informed consent do not

apply.

Screened

8. This definition applies to situations where screening of a personally
disqualified lawyer is permitted to remove imputation of a conflict
of interest under Rules that expressly permit screening.

9. The purpose of screening is to assure the affected parties that
confidential information known by the personally disqualified
lawyer remains protected. The personally disqualified lawyer should
acknowledge the obligation not to communicate with any of the
other lawyers in the firm with respect to the matter. Similarly, other
lawyers in the firm who are working on the matter should be
informed that the screening is in place and that they may not
communicate with the personally disqualified lawyer with respect
to the matter. Additional screening measures that are appropriate
for the particular matter will depend on the circumstances. To
implement, reinforce and remind all affected lawyers of the
presence of the screening, it may be appropriate for the firm to
undertake such procedures as a written undertaking by the
screened lawyer to avoid any communication with other firm
personnel and any contact with any firm files or other information,
including information in electronic form, relating to the matter,
written notice and instructions to all other firm personnel
forbidding any communication with the screened lawyer relating to
the matter, denial of access by the screened lawyer to firm files or
other information, including information in electronic form, relating
to the matter and periodic reminders of the screen to the screened
lawyer and all other firm personnel.

10. In order to be effective, screening measures must be implemented

as soon as practical after a lawyer or law firm knows or reasonably
should know that there is a need for screening.
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Rule 1.09. Conflict of Interest: Former Client

(a) A lawyer who has formerly represented a client in a matter shall
not thereafter represent another person in the same or a
substantially related matter in which that person’s interests are
materially adverse to the interests of the former client unless the
former client gives informed consent, confirmed in writing.

(b) A lawyer shall not knowingly represent a person in the same or
a substantially related matter in which a firm with which the lawyer
formerly was associated had previously represented a client

(1) whose interests are materially adverse to that person; and

(2) about whom the lawyer had acquired information
protected by Rules 1.05 and 1.09(c) that is material to the matter;
unless the former client gives informed consent, confirmed in
writing.

(c) A lawyer who has formerly represented a client in a matter or
whose present or former firm has formerly represented a client in a
matter shall not thereafter:

(1) use information relating to the representation to the
disadvantage of the former client except as these Rules would
permit or require with respect to a client, or when the
information has become generally known; or

(2) reveal information relating to the representation except as
these Rules would permit or require with respect to a client.

Comment:

1. After termination of a client-lawyer relationship, a lawyer has
certain continuing duties with respect to confidentiality and
conflicts of interest and thus may not represent another client
except in conformity with this Rule. Under this Rule, for example, a
lawyer could not properly seek to rescind on behalf of a new client
a contract drafted on behalf of the former client. So also a lawyer
who has prosecuted an accused person could not properly
represent the accused in a subsequent civil action against the
government concerning the same transaction. Nor could a lawyer
who has represented multiple clients in a matter represent one of
the clients against the others in the same or a substantially related
matter after a dispute arose among the clients in that matter, unless
all affected clients give informed consent. See Comment 9. Current
and former government lawyers must comply with this Rule to the
extent required by Rule 111"

2. The scope of a “matter” for purposes of this Rule depends on the
facts of a particular situation or transaction. When a lawyer has
been directly involved in a specific transaction, subsequent
representation of other clients with materially adverse interests in
that transaction clearly is prohibited. On the other hand, a lawyer
who recurrently handled a type of problem for a former client is not
precluded from later representing another client in a factually
distinct problem of that type even though the subsequent
representation involves a position adverse to the prior client. The
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underlying question is whether the lawyer was so involved in the
matter that the subsequent representation can be justly regarded
as a changing of sides in the matter in question.

3. Matters are “substantially related” for purposes of this Rule if
they involve the same transaction or legal dispute or if there
otherwise is a substantial risk that confidential factual information
as would normally have been obtained in the prior representation
would materially advance the client’s position in the subsequent
matter. For example, a lawyer who has represented a
businessperson and learned extensive private financial information
about that person may not then represent that person’s spouse in
seeking a divorce. Similarly, a lawyer who has previously
represented a client in securing environmental permits to build a
shopping center would be precluded from representing neighbors
seeking to oppose rezoning of the property on the basis of
environmental considerations; however, the lawyer would not be
precluded, on the grounds of substantial relationship, from
defending a tenant of the completed shopping center in resisting
eviction for nonpayment of rent. Information that has been
disclosed to the public or to other parties adverse to the former
client ordinarily will not be disqualifying. Information acquired in a
prior representation may have been rendered obsolete by the
passage of time, a circumstance that may be relevant in
determining whether two representations are substantially related.
In the case of an organizational client, general knowledge of the
client's policies and practices ordinarily will not preclude a
subsequent representation; on the other hand, knowledge of
specific facts gained in a prior representation that are relevant to
the matter in question ordinarily will preclude such a
representation. A former client is not required to reveal the
confidential information learned by the lawyer in order to establish
a substantial risk that the lawyer has confidential information to
use in the subsequent matter. A conclusion about the possession of
such information may be based on the nature of the services the
lawyer provided the former client and information that would in
ordinary practice be learned by a lawyer providing such services.

Lawyers Moving Between Firms

4. When lawyers have been associated within a firm but then end
their association, the question of whether a lawyer should
undertake representation is more complicated. There are several
competing considerations. First, the client previously represented by
the former firm must be reasonably assured that the principle of
loyalty to the client is not compromised. Second, the Rule should not
be so broadly cast as to preclude other persons from having reasonable
choice of legal counsel. Third, the Rule should not unreasonably
hamper lawyers from forming new assaciations and taking on new
clients after having left a previous association. In this connection, it
should be recognized that today many lawyers practice in firms, that
many lawyers to some degree limit their practice to one field or
another, and that many move from one association to another several
times in their careers. If the concept of imputation were applied
with unqualified rigor, the result would be radical curtailment of the
opportunity of lawyers to move from one practice setting to another
and of the opportunity of clients to change counsel.
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5. Paragraph (b) operates to disqualify the lawyer only when the
lawyer involved has actual knowledge of information protected by
Rules 1.05 and 1.09(c). Thus, if a lawyer while with one firm acquired
no knowledge or information relating to a particular client of the
firm, and that lawyer later joined another firm, neither the lawyer
individually nor the second firm is disqualified from representing
another client in the same or a related matter even though the
interests of the two clients conflict. See Rule 110(b}* for the
restrictions on a firm once a lawyer has terminated association with
the firm.

6. Application of paragraph (b) depends on a situation’s particular
facts, aided by inferences, deductions or working presumptions that
reasonably may be made about the way in which lawyers work
together. A lawyer may have general access to files of all clients of
a law firm and may regularly participate in discussions of their
affairs; it should be inferred that such a lawyer in fact is privy to all
information about all the firm's clients. In contrast, another lawyer
may have access to the files of only a limited number of clients and
participate in discussions of the affairs of no other clients; in the
absence of information to the contrary, it should be inferred that
such a lawyer in fact is privy to information about the clients actually
served but not those of other clients. In such an inquiry, the burden
of proof should rest upon the firm whose disqualification is sought.

7. Independent of the question of disqualification of a firm, a lawyer
changing professional association has a continuing duty to preserve
confidentiality of information about a client formerly represented.
See Rules 1.05 and 1.09(c).

8. Paragraph (c) provides that information acquired by the lawyer in
the course of representing a client may not subsequently be used or
revealed by the lawyer to the disadvantage of the client. However,
the fact that a lawyer has once served a client does not preclude
the lawyer from using generally known information about that client
when later representing another client.

9. The provisions of this Rule are for the protection of former clients
and can be waived® if the client gives informed consent, which
consent must be confirmed in writing under paragraphs (a) and (b).
See Rule 1.00(j).* With regard to disqualification of a firm with
which a lawyer is or was formerly associated, see Rule 110.°

Rule 110. Imputation of Conflicts of Interest: General Rule
(a) While lawyers are associated in a firm, none of them shall
knowingly represent a client when any one of them practicing alone
would be prohibited from doing so by Rules 1.06 or 1.09° unless

(1) the prohibition is based on a personal interest of the
disqualified lawyer and does not present a significant risk of
materially limiting the representation of the client by the
remaining lawyers in the firm; or

(2) the prohibition is based upon Rule 1.09(a) or (b), and arises
out of the disqualified lawyer's association with a prior firm, and
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(i) the disqualified lawyer is timely screened from any
participation in the matter and is apportioned no part of the
fee therefrom; and

(ii) written notice is promptly given to any affected former
client to enable the former client to ascertain compliance
with the provisions of this Rule, which shall include a
description of the screening procedures employed; a
statement of the firms and of the screened lawyer's
compliance with these Rules; and an agreement by the firm
to respond promptly to any written inquiries or objections by
the former client about the screening procedures.

(b) When a lawyer has terminated an association with a firm, the
firm is not prohibited from thereafter representing a person with
interests materially adverse to those of a client represented by the
formerly associated lawyer and not currently represented by the
firm, unless:

(1) the matter is the same or substantially related to that in
which the formerly associated lawyer represented the client; and

(2) any lawyer remaining in the firm has information
protected by Rules 1.05 and 1.09(c) that is material to the matter.

(c) A disqualification prescribed by this Rule may be waived by the
affected client under the conditions stated in Rule 1.06.

(d) The disqualification of lawyers associated in a firm with former
or current government lawyers is governed by Rule 1117

Comment:

Definition of “Firm”

1. For purposes of the Rules of Professional Conduct, the term “Firm”
denotes lawyers in a law partnership, professional corporation, sole
proprietorship or other association authorized to practice law; or
lawyers employed in a legal services organization or the legal
department of a corporation or other organization. See Rule 1.00(g).?
Whether two or more lawyers constitute a firm within this definition
can depend on the specific facts. See Rule 1.00, Comments 2-4.°

Principles of Imputed Disqualification

2. The rule of imputed disqualification stated in paragraph (a) gives
effect to the principle of loyalty to the client as it applies to lawyers
who practice in a law firm. Such situations can be considered from
the premise that a firm of lawyers is essentially one lawyer for
purposes of the rules governing loyalty to the client, or from the
premise that each lawyer is vicariously bound by the obligation of
loyalty owed by each lawyer with whom the lawyer is associated.
Paragraph (a)(1) operates only among the lawyers currently associated
in a firm. When a lawyer moves from one firm to another, the
situation is governed by Rules 1.09(b) and 1.10(a)(2) and 1.10(b).

3. The rule in paragraph (a) does not prohibit representation where

neither questions of client loyalty nor protection of confidential
information are presented. Where one lawyer in a firm could not
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effectively represent a given client because of strong political
beliefs, for example, but that lawyer will do no work on the case and
the personal beliefs of the lawyer will not materially limit the
representation by others in the firm, the firm should not be
disqualified. On the other hand, if an opposing party in a case were
owned by a lawyer in the law firm, and others in the firm would be
materially limited in pursuing the matter because of loyalty to that
lawyer, the personal disqualification of the lawyer would be
imputed to all others in the firm.

4. The rule in paragraph (a) also does not prohibit representation by
others in the law firm where the person prohibited from
involvement in a matter is a nonlawyer, such as a paralegal or legal
secretary. Nor does paragraph (a) prohibit representation if the
lawyer is prohibited from acting because of events before the
person became a lawyer, for example, work that the person did
while a law student. Such persons, however, ordinarily must be
screened from any personal participation in the matter to avoid
communication to others in the firm of confidential information that
bath the nonlawyers and the firm have a legal duty to protect. See
Rules 1.00(s)* and 5.03.

5. Rule 110(b) operates to permit a law firm, under certain
circumstances, to represent a person with interests directly adverse
to those of a client represented by a lawyer who formerly was
associated with the firm. The Rule applies regardless of when the
formerly associated lawyer represented the client. However, the
law firm may not represent a person where the matter is the same
or substantially related to that in which the formerly associated
lawyer represented the client and any other lawyer currently in the
firm has material information protected by Rules 1.05 and 1.09(c).

6. Rule 110(c) removes imputation with the informed consent of the
affected client or former client under the conditions stated in Rule
1.06.

7.Rule 110(a)(2) similarly removes the imputation otherwise required
by Rule 110(a), but unlike section (c), it does so without requiring
that there be informed consent by the former client. Instead, it
requires that the procedures laid out in sections (a)(2)(i)-(iii) be
followed. A description of effective screening mechanisms appears
in Comments 8-10, Rule 1.00." Lawyers should be aware, however,
that, even where screening mechanisms have been adopted,
tribunals may consider additional factors in ruling upon motions to
disqualify a lawyer from pending litigation.

8. Paragraph (a)(2)(i) does not prohibit the screened lawyer from
receiving a salary or partnership share established by prior
independent agreement, but that lawyer may not receive
compensation directly related to the matter in which the lawyer is
disqualified.

9. The notice required by paragraph (a)(2)(ii) generally should
include a description of the screened lawyer's prior representation
and be given as soon as practicable after the need for screening
becomes apparent. It also should include a statement by the
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screened lawyer and the firm that the client’s material confidential
information has not been disclosed or used in violation of the Rules.
The notice is intended to enable the former client to evaluate and
comment upon the effectiveness of the screening procedures.

10. Where a lawyer has joined a private firm after having
represented the government, imputation is governed by Rule 111,”
not this Rule. Under Rule 111(d), where a lawyer represents the
government after having served clients in private practice,
nongovernmental employment or in another government agency,
former-client conflicts are not imputed to government lawyers
associated with the individually disqualified lawyer.

1. Where a lawyer is prohibited from engaging in certain
transactions under Rule 1.08, paragraph (i) of that Rule, and not this
Rule, determines whether that prohibition also applies to other
lawyers associated in a firm with the personally prohibited lawyer.

Rule 3.09. Special Responsibilities of a Prosecutor
The prosecutor in a criminal case shall:

(a) refrain from prosecuting or threatening to prosecute a charge
that the prosecutor knows is not supported by probable cause;

(b) refrain from conducting or assisting in a custodial interrogation
of an accused unless the prosecutor has made reasonable efforts to
be assured that the accused has been advised of any right to, and
the procedure for obtaining, counsel and has been given reasonable
opportunity to obtain counsel;

(c) not initiate or encourage efforts to obtain from an unrepresented
accused a waiver of important pre-trial, trial or post-trial rights;

(d) make timely disclosure to the defense of all evidence or
information known to the prosecutor that tends to negate the guilt
of the accused or mitigates the offense, and, in connection with
sentencing, disclose to the defense and to the tribunal all
unprivileged mitigating information known to the prosecutor, except
when the prosecutor is relieved of this responsibility by a protective
order of the tribunal; and

(e) exercise reasonable care to prevent persons employed or
controlled by the prosecutor in a criminal case from making an
extrajudicial statement that the prosecutor would be prohibited
from making under Rule 3.07.

(f)When a prosecutor knows of new, credible and material evidence
creating a reasonable likelihood that a convicted defendant did not
commit an offense of which the defendant was convicted, the
prosecutor shall:

(1) promptly disclose that evidence to an appropriate court or
authority, and

(2) if the conviction was obtained in the prosecutor’s jurisdiction,
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(i) promptly disclose that evidence to the defendant unless a
court authorizes delay, and

(ii) undertake further investigation, or make reasonable
efforts to cause an investigation, to determine whether the
defendant was convicted of an offense that the defendant
did not commit.

(g) The duty to disclose exculpatory and mitigating evidence as
provided by this rule and constitutional and statutory authorities is
a continuing duty. A prosecutor is not relieved of the duty to disclose
because he or she no longer works in the jurisdiction in which the
conviction was obtained or is no longer working as a prosecutor.

(h) When a prosecutor knows of clear and convincing evidence
establishing that a defendant in the prosecutor’s jurisdiction was
convicted of an offense that the defendant did not commit, the
prosecutor shall seek to remedy the conviction.

Comment:

Source and Scope of Obligations

1. A prosecutor has the responsibility to see that justice is done, and
not simply to be an advocate. This responsibility carries with it a
number of specific obligations. Among these is to see that no
person is threatened with or subjected to the rigors of a criminal
prosecution without good cause. See paragraph (a). In addition a
prosecutor should not initiate or exploit any violation of a suspect's
right to counsel, nor should he initiate or encourage efforts to
obtain waivers of important pre-trial, trial, or post-trial rights from
unrepresented persons. See paragraphs (b) and (c). In addition, a
prosecutor is obliged to see that the defendant is accorded
procedural justice, that the defendant's guilt is decided upon the
basis of sufficient evidence, and that any sentence imposed is
based on all unprivileged information known to the prosecutor. See
paragraph (d). Finally, a prosecutor is obliged by this rule to take
reasonable measures to see that persons employed or controlled by
him refrain from making extrajudicial statements that are
prejudicial to the accused. See paragraph (e) and Rule 3.07. See also
Rule 3.03(a)(3), governing ex parte proceedings, among which grand
jury proceedings are included. Applicable law may require other
measures by the prosecutor and knowing disregard of those
obligations or a systematic abuse of prosecutorial discretion could
constitute a violation of Rule 8.04.

2. Paragraph (a) does not apply to situations where the prosecutor
is using a grand jury to determine whether any crime has been
committed, nor does it prevent a prosecutor from presenting a
matter to a grand jury even though he has some doubt as to what
charge, if any, the grand jury may decide is appropriate, as long as
he believes that the grand jury could reasonably conclude that some
charge is proper. A prosecutor's obligations under that paragraph
are satisfied by the return of a true bill by a grand jury, unless the
prosecutor believes that material inculpatory information presented
to the grand jury was false.

3. Paragraph (b) does not forbid the lawful questioning of any
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person who has knowingly, intelligently and voluntarily waived the
rights to counsel and to silence, nor does it forbid such questioning
of any unrepresented person who has not stated that he wishes to
retain a lawyer and who is not entitled to appointed counsel. See
also Rule 4.03.

4. Paragraph (c) does not apply to any person who has knowingly,
intelligently and voluntarily waived the rights referred to therein in
open court, nor does it apply to any person appearing pro se with
the approval of the tribunal. Finally, that paragraph does not forbid
a prosecutor from advising an unrepresented accused who has not
stated he wishes to retain a lawyer and who is not entitled to
appointed counsel and who has indicated in open court that he
wishes to plead guilty to charges against him of his pre-trial, trial
and post-trial rights, provided that the advice given is accurate; that
it is undertaken with the knowledge and approval of the court; and
that such a practice is not otherwise prohibited by law or applicable
rules of practice or procedure.

5. The exception in paragraph (d) recognizes that a prosecutor may
seek an appropriate protective order from the tribunal if disclosure
of information to the defense could result in substantial harm to an
individual or to the public interest.

6. Subparagraph (e) does not subject a prosecutor to discipline for
failing to take measures to prevent investigators, law enforcement
personnel or other persons assisting or associated with the
prosecutor, but not in his employ or under his control, from making
extrajudicial statements that the prosecutor would be prohibited
from making under Rule 3.07 To the extent feasible, however, the
prosecutor should make reasonable efforts to discourage such
persons from making statements of that kind.

7.When a prosecutor knows of new, credible and material evidence
creating a reasonable likelihood that a person outside the
prosecutor's jurisdiction was convicted of a crime that the person
did not commit, paragraph (f) requires prompt disclosure to the
court or other appropriate authority, such as the chief prosecutor of
the jurisdiction where the conviction occurred. If the conviction was
obtained in the prosecutor's jurisdiction, paragraph (f) requires the
prosecutor to examine the evidence and undertake further
investigation to determine whether the defendant is in fact
innocent or make reasonable efforts to cause another appropriate
authority to undertake the necessary investigation, and to promptly
disclose the evidence to the court and, absent court-authorized
delay, to the defendant. Consistent with the objectives of Rules 4.02
and 4.03, disclosure to a represented defendant must be made
through the defendant's counsel, and, in the case of an
unrepresented defendant, would ordinarily be accompanied by a
request to a court for the appointment of counsel to assist the
defendant in taking such legal measures as may be appropriate.

8. Under paragraph (h), once the prosecutor knows of clear and
convincing evidence that the defendant was convicted of an offense
that the defendant did not commit, the prosecutor must seek to
remedy the conviction. Necessary steps may include disclosure of
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the evidence to the defendant, requesting that the court appoint
counsel for an unrepresented indigent defendant and, where
appropriate, notifying the court that the prosecutor has knowledge
that the defendant did not commit the offense of which the
defendant was convicted.

9. A prosecutor's independent judgment, made in good faith, that
the new evidence is not of such nature as to trigger the obligations
of sections (f) and (h), though subsequently determined to have
been erroneous, does not constitute a violation of this Rule. T8y

Notes

1. Current Rule 110 (Successive Government and Private Employment) is proposed to be

renumbered as Rule 111. Comment 1 refers to Rule 111 after the proposed renumbering.

2. Comment 5 refers to proposed Rule 110 (Imputation of Conflicts of Interest: General Rule). It
does not refer to current Rule 110 (Successive Government and Private Employment), which is
proposed to be renumbered as Rule 111.

. The subject of advance waiver of a conflict of interest is not expressly addressed in the current

Texas Rules, and the Committee on Disciplinary Rules and Referenda has not yet considered that topic.

Proposed Rule 1.00(j) defines “Informed consent.”

. Comment 9 refers to proposed Rule 110 (Imputation of Conflicts of Interest: General Rule). It
does not refer to current Rule 110 (Successive Government and Private Employment), which is
proposed to be renumbered as Rule 111.

. In proposed Rule 110, “Rule 109" refers to proposed Rule 1.09. It does not refer to current Rule 1.09.

- In proposed Rule 110, “Rule 111" refers to current Rule 110 (Successive Government and Private
Employment), which would be renumbered as Rule 111.

8. Proposed Rule 1.00(g) defines “Firm” and “Law firm."

9. Comment 1 refers to proposed Rule 1.00 and interpretive comments.

10. Proposed Rule 1.00(s) defines “Screened.”

11. Comment 7 refers to proposed Rule 1.00 and interpretive comments.

12. Comment 10 refers to Rule 111 after the proposed renumbering of current Rule 110 (Successive

Government and Private Employment) as Rule 111.
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