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Committee on Disciplinary Rules and Referenda

Agenda

Date and Time: Wednesday, September 4, 2024 — 10:00 a.m. CDT by Teleconference

Join by Meeting Link: https://texasbar.zoom.us/j/81973118987
Or Join by Telephone: 888-788-0099 (Toll Free); Meeting ID: 819 7311 8987.

View Meeting Agenda and Materials: https://www.texasbar.com/cdrr/participate

1.

Call to Order; Roll Call
Comments from the Chair

Discussion and Possible Action: Approval of the Minutes of the Last Meetings (Bates Numbers
000003 — 000007)

Discussion: Supreme Court of Texas Misc. Docket No. 24-9054 dated August 27, 2024 (Bates
Numbers 000008 — 000050)

Discussion and Possible Action: Preliminary Approval of Rules Governing Licensed Legal
Paraprofessionals and Licensed Court-Access Assistants issued by the Supreme Court of Texas
on August 6, 2024 (Bates Numbers 000051 — 000074)

Consider Submission of Comments to the court regarding the Initiation of the Rule Proposal
Process and Possible Publication of Proposed Rule Amendments in the Texas Bar Journal and
Texas Register; Consider Possible Amendments to and Recommendation of Comments to
Proposed Rule or any existing Rules

Discussion and Possible Action: Guidance on Artificial Intelligence (Bates Numbers 000075
—000077)

Consider Initiation of the Rule Proposal Process and Possible Publication of Proposed Rule
Amendments in the Texas Bar Journal and Texas Register, Consider Possible Amendments to
and Recommendation of Comments to Proposed Rule or any existing Rules

Discussion and Possible Action: Changes to Texas Rules of Disciplinary Procedure (Bates
Number 000078)

Consider Initiation of the Rule Proposal Process and Possible Publication of Proposed Rule
Amendments in the Texas Bar Journal and Texas Register, Consider Possible Amendments to
and Recommendation of Comments to Proposed Rules and any existing Rules


https://www.texasbar.com/cdrr/participate
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8. Agenda Items for Next Meeting

9. Adjourn

Under the Americans with Disabilities Act, an individual with a disability must have an equal
opportunity for effective communication and participation in public meetings. Reasonable
modifications and equal access to communications will be provided upon request. For assistance,
please contact Haksoon Andrea Low at (877) 953-5535 or (512) 427-1323 at least five working
days prior to the scheduled meeting so that appropriate arrangements can be made. Individuals
with speech or hearing disabilities can contact Ms. Low by routing through Relay Texas at phone
number 7-1-1 or another designated phone number provided at relaytexas.com.
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MEETING OF THE
COMMITTEE ON DISCIPLINARY RULES AND REFERENDA

June 5, 2024
By Teleconference

MINUTES
CALL TO ORDER OF THE MEETING AND ROLL CALL

Chair Kinard called the meeting to order at 10:03 a.m. CDT. Ms. Low called the roll, and a quorum
was present.

Members Present: Chair M. Lewis Kinard; Timothy D. Belton; Amy Bresnen; Scott Brumley
(arrived at 10:05 a.m.); Robert Denby; Judge Phyllis Gonzalez (arrived at 10:04 a.m.); April Lucas;
and Karen Nicholson.

Members Absent: Jennifer Hasley

State Bar of Texas Staff Present: Ray Cantu, Deputy Executive Director; Seana Willing, Chief
Disciplinary Counsel; Joshua Weaver, Director of Texas Opportunity & Justice Incubator: and
Andrea Low, Disciplinary Rules and Referenda Attorney.

COMMENTS FROM THE CHAIR

Chair Kinard welcomed everyone to the meeting and thanked all who called in for their
participation. He explained the Committee’s purpose and mandate, directed the public to the
Committee’s website to find information about the Committee, and encouraged the public to
participate in the process.

The Chair reported on the status of the rule proposals that the Bar membership voted to adopt. On
Monday, May 6, 2024, Chair Kinard, Mr. Denby, and Ms. Bresnen appeared before the supreme
court at a hearing on the rule proposals. On June 4, 2024, at the court’s request, the Committee
submitted recommendations for the interpretive comments to the rule proposals.

APPROVAL OF THE MINUTES OF THE LAST MEETING

Ms. Bresnen moved to approve the Minutes of the May 1, 2024, meeting. Mr. Denby seconded the
motion. The motion carried unanimously.

INTERIM REPORT TO THE STATE BAR OF TEXAS BOARD OF DIRECTORS
FROM THE TASKFORCE FOR RESPONSIBLE ARTIFICIAL INTELLIGENCE IN
THE LAW (TRAIL)

Joshua Weaver, Director of Texas Opportunity & Justice Incubator and State Bar of Texas Staff
Liaison for the Taskforce for Responsible Artificial Intelligence in the Law (TRAIL), provided an
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overview of the interim report and the continuing work of the taskforce. He stated that the TRAIL
would submit recommendations to the State Bar of Texas Board of Directors at the June 19, 2024,
meeting.

The Commuittee took no action on this matter.

RULES 1.04 FEES. AND 1.14. SAFEKEEPING PROPERTY
TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT

Ms. Bresnen, on behalf of the subcommittee, recommended that the Committee discontinue
consideration of these rules at this time.

The Committee took no action on these matters.

AMERICAN BAR ASSOCIATION MODEL RULE OF PROFESSIONAL CONDUCT
(ABA MRPC) 1.16. DECLINING OR TERMINATING REPRESENTATION

Mr. Denby recommended that the Committee monitor developments in other states and not seek
to adopt a rule at this time.

The Committee took no action on this matter.

ABA MRPC 5.5. UNAUTHORIZED PRACTICE OF LAW;
MULTIJURISDICTIONAL PRACTICE OF LAW

The Committee agreed that it may consider this matter after the Supreme Court of Texas issues its
order to approve or reject the rule proposals approved by the Bar membership.

The Committee took no action on this matter.

RULE 9.01. SEVERABILITY
TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT

Ms. Bresnen requested that the Committee discontinue consideration of this matter unless new
information indicates that the rule in inadequate.

The Committee took no action on this matter.

CHANGES TO THE TEXAS RULES OF DISCIPLINARY PROCEDURE (TRDP)
Ms. Lucas reported that the subcommittee had met with Seana Willing, Chief Disciplinary
Counsel, and would meet with her in the future to identify and discuss possible amendments to the

procedural rules.

The Commuittee took no action on this matter.
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AGENDA ITEMS FOR FUTURE MEETINGS

Committee members asked to include the following items on the agenda for the next meeting: 1)
the TRAIL report; and 2) report and/or recommendations from the subcommittee on the TRDP.

The Committee agreed to cancel its meeting that was originally scheduled for July 10, 2024.
ADJOURNMENT

Mr. Brumley moved to adjourn the meeting. Mr. Denby seconded the motion. The motion carried
unanimously. The meeting was adjourned at 10:59 a.m. CDT.
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MEETING OF THE
COMMITTEE ON DISCIPLINARY RULES AND REFERENDA

August 7, 2024
By Teleconference

MINUTES
CALL TO ORDER OF THE MEETING AND ROLL CALL

Chair Kinard called the meeting to order at 10:01 a.m. CDT. Ms. Low called the roll, and a quorum
was present.

Members Present: Chair M. Lewis Kinard; Timothy D. Belton (arrived at 10:02 a.m. CDT); Amy
Bresnen; Robert Denby; Judge Phyllis Gonzalez; Jennifer Hasley; April Lucas; and Karen
Nicholson.

Members Absent: Scott Brumley

State Bar of Texas Staff Present: Ray Cantu, Deputy Executive Director; Seana Willing, Chief
Disciplinary Counsel; and Andrea Low, Disciplinary Rules and Referenda Attorney.

COMMENTS FROM THE CHAIR

Chair Kinard welcomed everyone to the meeting and thanked all who called in for their
participation. He explained the Committee’s purpose and mandate, directed the public to the
Committee’s website to find information about the Committee, and encouraged the public to
participate in the process.

Chair Kinard stated that the twelve (12) rule proposals that the Bar membership voted to approve
remain pending before the Supreme Court of Texas. The court has 120 days from April 30, 2024,
which was the end of the voting period, to adopt or reject the rule proposals without modification.
The 120-day period ends on August 28, 2024.

APPROVAL OF THE MINUTES OF THE LAST MEETING

Chair Kinard stated that the Committee will consider the minutes of the meeting held on June 5,
2024, at the next meeting.

2023-24 YEAR-END REPORT FROM THE STATE BAR OF TEXAS TASKFORCE FOR
RESPONSIBLE ARTIFICIAL INTELLIGENCE IN THE LAW (TRAIL) TO THE
BOARD OF DIRECTORS

The Committee discussed the TRAIL report submitted to the State Bar of Texas Board of

Directors. After discussion, the Committee agreed to monitor guidance on Artificial Intelligence
(AJ) as 1t develops and consider issues in addition to those addressed in the TRAIL Report.
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The Committee took no action on this matter.
CHANGES TO THE TEXAS RULES OF DISCIPLINARY PROCEDURE (TRDP)

Ms. Lucas reported that the subcommittee had met with Seana Willing, Chief Disciplinary
Counsel, and would continue to meet with her to identify and discuss possible amendments to the
procedural rules.

The Committee took no action on this matter.

AGENDA ITEMS FOR FUTURE MEETINGS
Committee members asked to include the following items on the agenda for the next meeting: 1)
Preliminary Approval of Rules Governing Licensed Legal Paraprofessionals and Licensed Court-
Access Assistants, which the supreme court issued on August 6, 2024; 2) Artificial Intelligence;
and 3) report and/or recommendations from the subcommittee on the TRDP.

ADJOURNMENT

Ms. Bresnen moved to adjourn the meeting. Mr. Denby seconded the motion. The motion carried
unanimously. The meeting was adjourned at 10:28 a.m. CDT.
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Supreme Court of Texas

Misc. Docket No. 24-9054

Final Approval and Adoption of Amendments to

Texas Disciplinary Rules of Professional Conduct 1.08, 1.09, 3.09, 4.03, 5.01,
and 5.05; of New Texas Disciplinary Rules of Professional Conduct 1.10 and

1.18; and of New Texas Rule of Disciplinary Procedure 13.05

ORDERED that:

1.

On October 6, 2023, in Misc. Dkt. No. 23-9080, the Court submitted proposed
amendments to the Texas Disciplinary Rules of Professional Conduct and the
Texas Rules of Disciplinary Procedure (“Proposed Rules”) to the State Bar of
Texas members for a referendum. The referendum occurred between April 1,
2024, and April 30, 2024.

On May 1, 2024, the State Bar of Texas Executive Director certified that the
Proposed Rules were approved by a majority of the votes cast and submitted a
Petition for Order of Promulgation (“Petition”) requesting the Court’s adoption
of the Proposed Rules.

On April 16, 2024, in Misc. Dkt. No. 24-9015, the Court provided notice of
public deliberations on the Proposed Rules and invited public comment until
May 1, 2024.

On May 6, 2024, pursuant to Texas Government Code section 81.08791, the
Court deliberated on the Proposed Rules and broadcast those deliberations for
public viewing. The broadcast is available on the Court’s YouTube page.

The Court has considered the votes of the State Bar of Texas members, the
Petition, the public comments received, and the presentations and materials
submitted at the Court’s public deliberations on May 6, 2024.

Under Texas Government Code sections 81.0879, 81.08791, and 81.08792, the
Court approves and adopts amendments to Texas Disciplinary Rules of
Professional Conduct 1.08, 1.09, 3.09, 4.03, 5.01, and 5.05; new Texas
Disciplinary Rules of Professional Conduct 1.10 and 1.18; and new Texas Rule
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of Disciplinary Procedure 13.05, as set forth in this Order, effective October 1,
2024. The votes are as follows:

a.

amended Texas Disciplinary Rule of Professional Conduct 1.08 1is
approved unanimously;

amended Texas Disciplinary Rule of Professional Conduct 1.09 is
approved unanimously;

new Texas Disciplinary Rule of Professional Conduct 1.10 is approved
unanimously;

new Texas Disciplinary Rule of Professional Conduct 1.18 is approved
unanimously;

amended Texas Disciplinary Rule of Professional Conduct 3.09 is
approved unanimously;

amended Texas Disciplinary Rule of Professional Conduct 4.03 is
approved by a vote of 8 to 1, with Justice Blacklock voting to reject;

amended Texas Disciplinary Rule of Professional Conduct 5.01 1is
approved by a vote of 8 to 1, with Justice Blacklock voting to reject;

amended Texas Disciplinary Rule of Professional Conduct 5.05 is
approved unanimously; and

new Texas Rule of Disciplinary Procedure 13.05 is approved
unanimously.

7. With respect to the Texas Disciplinary Rules of Professional Conduct, the
Court also adopts new and amended interpretive comments, certain
renumbering amendments, and amendments to the “T'erminology” section, as
set forth in this Order, effective October 1, 2024.

8. Under Texas Government Code sections 81.0879, 81.08791, and 81.08792, the
Court rejects proposed new or amended Texas Disciplinary Rules of
Professional Conduct 1.00, 8.05, and 8.06. The votes are as follows:

a.

proposed new Texas Disciplinary Rule of Professional Conduct 1.00 1s
rejected unanimously; however, the Court adopts amendments to the
existing Terminology section of the Texas Disciplinary Rules of
Professional Conduct as noted;

Misc. Docket No. 24-9054 Page 2
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b. proposed amended Texas Disciplinary Rule of Professional Conduct 8.05
1s rejected by a vote of 5 to 4, with Justice Lehrmann, Justice Blacklock,
Justice Bland, Justice Huddle, and Justice Young voting to reject and
Chief Justice Hecht and Justice Boyd, Justice Devine, and Justice Busby
voting to approve; and

c. proposed new Texas Disciplinary Rule of Professional Conduct 8.06 is
rejected by a vote of 5 to 4, with Justice Lehrmann, Justice Blacklock,
Justice Bland, Justice Huddle, and Justice Young voting to reject and
Chief Justice Hecht and Justice Boyd, Justice Devine, and Justice Busby
voting to approve.

9. Texas Disciplinary Rules of Professional Conduct 1.09, 1.10, 1.18, and 5.01 and
Texas Rule of Disciplinary Procedure 13.05 are provided in clean form because
they either are new rules or have been completely rewritten. All other changes
are provided in redline.

10.  The below signatures certify that this Order correctly sets forth the:

a. votes, as recorded above; and

b. new and amended rules and comments, as approved by majority vote.

11.  The Clerk is directed to:

a. file a copy of this Order with the Secretary of State;

b. cause a copy of this Order to be mailed to each registered member of the
State Bar of Texas by publication in the Texas Bar Journal;

c. send a copy of this Order to each elected member of the Legislature; and
d. submit a copy of this Order for publication in the Texas Register.

Dated: August 27, 2024.

Misc. Docket No. 24-9054 Page 3
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TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT
Terminology
“Adjudicatory Official” denotes a person who serves on a Tribunal.
“Adjudicatory Proceeding” denotes the consideration of a matter by a Tribunal.

“Belief” or “Believes” denotes that the person involved actually supposed the fact in
question to be true. A person’s belief may be inferred from circumstances.

“Competent” or “Competence” denotes possession or the ability to timely acquire the
legal knowledge, skill, and training reasonably necessary for the representation of
the client.

“Consult” or “Consultation” denotes communication of information and advice
reasonably sufficient to permit the client to appreciate the significance of the matter
in question.

“Confirmed in writing,” when used in reference to the informed consent of a person,
denotes informed consent that is given in writing by the person or a writing that a
lawyer promptly transmits to the person confirming an oral informed consent. If it 1s
not feasible to obtain or transmit the writing at the time the person gives informed
consent, then the lawyer must obtain or transmit it within a reasonable time
thereafter.

“Firm” or “Law firm” denotes a lawyer or lawyers in a private firm; or a lawyer or
lawyers employed in the legal department of a corporation, legal services
organization, or other organization, or in a unit of government.

“Fitness” denotes those qualities of physical, mental and psychological health that
enable a person to discharge a lawyer’s responsibilities to clients in conformity with
the Texas Disciplinary Rules of Professional Conduct. Normally a lack of fitness is
indicated most clearly by a persistent inability to discharge, or unreliability in
carrying out, significant obligations.

“Fraud” or “Fraudulent” denotes conduct having a purpose to deceive and not merely
negligent misrepresentation or negligent failure to apprise another of relevant
information.

“Informed consent” denotes the agreement by a person to a proposed course of conduct
after the lawver has communicated adequate information and explanation about
material risks of and reasonably available alternatives to the proposed course of

Misc. Docket No. 24-9054 Page 5
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conduct. If a rule calling for informed consent requires specific disclosures (see, e.g.,
Rule 1.06(c)(2)), consent is not informed unless those disclosures have been made.

“Knowingly,” “Known,” or “Knows” denotes actual knowledge of the fact in question.
A person’s knowledge may be inferred from circumstances.

“Law firm”: see “Firm.”

“Partner” denotes an individual or corporate member of a partnership or a
shareholder in a law firm organized as a professional corporation.

“Person” includes a legal entity as well as an individual.

“Reasonable” or “Reasonably” when used in relation to conduct by a lawyer denotes
the conduct of a reasonably prudent and competent lawyer.

“Reasonable belief” or “Reasonably believes” when used in reference to a lawyer
denotes that the lawyer believes the matter in question and that the circumstances
are such that the belief is reasonable.

“Represent,” “Represents.” or “Representation.” A lawyer represents a person if the
person is a client of the lawver. If the relationship of client and lawver terminates,
the lawyer’s representation of the client terminates.

“Should know” when used in reference to a lawyer denotes that a reasonable lawyer
under the same or similar circumstances would know the matter in question.

“Screened” denotes the isolation of a lawyer from any participation in a matter
through the timely imposition of procedures within a firm that are reasonably
adequate under the circumstances to protect information that the isolated lawyer is
obligated to protect under these Rules or other law.

“Substantial” when used in reference to degree or extent denotes a matter of
meaningful significance or involvement.

“Tribunal” denotes any governmental body or official or any other person engaged in
a process of resolving a particular dispute or controversy. “Tribunal” includes such
Institutions as courts and administrative agencies when engaging in adjudicatory or
licensing activities as defined by applicable law or rules of practice or procedure, as
well as judges, magistrates, special masters, referees, arbitrators, mediators, hearing
officers and comparable persons empowered to resolve or to recommend a resolution
of a particular matter; but it does not include jurors, prospective jurors, legislative
bodies or their committees, members or staffs, nor does it include other governmental
bodies when acting in a legislative or rule-making capacity.

Misc. Docket No. 24-9054 Page 6
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“Writing” or “written” denotes a tangible or electronic record of a communication or

representation, including handwriting, typewriting, printing, photostating,

photography, audio or videorecording, and electronic communications. A “signed”
writing includes an electronic sound, symbol or process attached to or logically

associated with a writing and executed or adopted by a person with the intent to sign
the writing.

Comment:

Confirmed in Writing

1. If a lawyer has obtained a client’s informed consent, the lawyer may act in reliance
on that consent so long as it i1s confirmed in writing within a reasonable time
thereafter.

Firm

2. Whether two or more lawyers constitute a firm depends on the specific facts. For
example, two lawyers who share office space and occasionally consult or assist each
other ordinarily would not be regarded as constituting a firm. The terms of an

agreement between associated lawyers are relevant in determining whether they are
a firm, as is whether they have mutual access to information concerning the clients

they serve.

Fraud

3. When used in these Rules, the terms “fraud” or “fraudulent” refer to conduct that
1s characterized as such under applicable substantive law and has an intent to
deceive. This does not include merely negligent misrepresentation or negligent failure
to apprise another of relevant information. Silence may be fraudulent if there is a
duty to speak and intent to deceive. For purposes of these Rules, it is not necessary
that anyone has suffered damages or relied on the misrepresentation or failure to
inform.

Informed Consent

4. Many of these Rules require a lawyer to obtain the informed consent of a client or
other person. The communication necessary to obtain such consent will vary
according to the rule involved and the circumstances necessitating informed consent.
Ordinarily, informed consent will require disclosure of the facts and circumstances
giving rise to the situation, an explanation of the material advantages and
disadvantages of the proposed course of conduct, and a discussion of the client’s or
other person’s options and alternatives. A lawyer need not inform a client or other

Misc. Docket No. 24-9054 Page 7
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person of facts or implications already known to the client or other person. A lawver
should consider the ability of the client or other person to make a decision and
whether to advise that the client or other person should consult with independent
counsel.

Screened

5. This definition applies to situations and rules where screening of a personally
disqualified lawver is permitted to remove an imputed conflict of interest.

6. The purpose of screening is to assure the affected parties that confidential
information known by the personally disqualified lawyer remains protected. The
personally disqualified lawyer should acknowledge the obligation not to communicate
with any of the other lawyers in the firm about the matter. Similarly, other lawyers
in the firm who are working on the matter should be informed that the screening is
in place and should acknowledge the obligation not to communicate with the
personally disqualified lawyer about the matter. Screening should include firm staff.
Additional screening measures that are appropriate for the particular matter will
depend on the circumstances.

Rule 1.02 Scope and Objectives of Representation

*kh%

Comment:

*xk

Limited Scope of Representation

*kh%

6. Unless the representation is terminated as provided in Rule 1.1516, a lawyer
should carry through to conclusion all matters undertaken for a client. If a lawyer’s
representation is limited to a specific matter or matters, the relationship terminates
when the matter has been resolved. If a lawyer has represented a client over a
substantial period in a variety of matters, the client may sometimes assume that the
lawyer will continue to serve on a continuing basis unless the lawyer gives notice to
the contrary. Doubt about whether a client-lawyer relationship still exists should be
clarified by the lawyer, preferably in writing, so that the client will not mistakenly
suppose the lawyer is looking after the client’s affairs when the lawyer has ceased to
do so. For example, if a lawyer has handled a judicial or administrative proceeding
that produced a result adverse to the client but has not been specifically instructed

Misc. Docket No. 24-9054 Page 8
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concerning pursuit of an appeal, the lawyer should advise the client of the possibility
of appeal before relinquishing responsibility for the matter.

Criminal, Fraudulent and Prohibited Transactions

*xk

8. When a client’s course of action has already begun and is continuing, the lawyer’s
responsibility is especially delicate. The lawyer may not reveal the client’s
wrongdoing, except as permitted or required by Rule 1.05. However, the lawyer also
must avoid furthering the client’s unlawful purpose, for example, by suggesting how
1t might be concealed. A lawyer may not continue assisting a client in conduct that
the lawyer originally supposes is legally proper but then discovers is criminal or
fraudulent. Withdrawal from the representation, therefore, may be required. See
Rule 1.3516(a)(1).

*xk

Rule 1.03 Communication

*k%

Comment:

*xk

3. Ordinarily, a lawyer should provide to the client information that would be
appropriate for a comprehending and responsible adult. However, communicating
such information may be impractical if the client is a child or suffers from diminished
capacity; see paragraph 5 and Rule 1.1617. When the client is an organization or
group, it is often impossible or inappropriate to inform every one of its members about
its legal affairs; ordinarily, the lawyer should address communications to the
appropriate officials of the organization. See Rule 1.1213. Where many routine
matters are involved, a system of limited or occasional reporting may be arranged
with the client.

ket

Client with Diminished Capacity

5. If a client appears to suffer from diminished capacity, a lawyer should communicate
with any legal representative and seek to maintain reasonable communication with

the client, insofar as possible. Even if the client suffers from diminished capacity, it
may be possible to maintain some aspects of a normal attorney-client relationship.

Misc. Docket No. 24-9054 Page 9
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The client may have the ability to understand, deliberate upon, and reach conclusions
about some matters affecting the client’s own well-being. Children’s opinions
regarding their own custody are given some weight. Regardless of whether a client
suffers from diminished capacity, a client should always be treated with attention
and respect. See also Rule 1.1617 and Rule 1.05, Comment 17.

Rule 1.05 Confidentiality of Information

*xk

Comment:

*k%

Discretionary Disclosure Adverse to Client

*xk

16. If the client is an organization, a lawyer also should refer to Rule 1.4213 in order
to determine the appropriate conduct in connection with this Rule.

Client with Diminished Capacity

17. When representing a client who may have diminished capacity, a lawyer should
review Rule 1.1617, which, under limited circumstances, permits a lawyer to disclose
confidential information to protect the client’s interests.

*k%

Withdrawal

21. If the lawyer’s services will be used by the client in materially furthering a course
of criminal or fraudulent conduct, the lawyer must withdraw, as stated in Rule
1.1516(a)(1). After withdrawal, a lawyer’s conduct continues to be governed by Rule
1.05. However, the lawyer’s duties of disclosure under paragraph (e) of the Rule,
insofar as such duties are mandatory, do not survive the end of the relationship even
though disclosure remains permissible under paragraphs (6), (7), and (8) if the further
requirements of such paragraph are met. Neither this Rule nor Rule 1.1516 prevents
the lawyer from giving notice of the fact of withdrawal, and no rule forbids the lawyer
to withdraw or disaffirm any opinion, document, affirmation, or the like.

Misc. Docket No. 24-9054 Page 10
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Other Rules

22. Various other Texas Disciplinary Rules of Professional Conduct permit or require
a lawyer to disclose information relating to the representation. See Rules 1.07,
1.1213, 2.02, 3.03 and 4.01. In addition to these provisions, a lawyer may be obligated
by other provisions of statutes or other law to give information about a client.
Whether another provision of law supersedes Rule 1.05 is a matter of interpretation
beyond the scope of these Rules, but sub-paragraph (c)(4) protects the lawyer from
discipline who acts on reasonable belief as to the effect of such laws.

*k%

Rule 1.06 Conflict of Interest: General Rule

*xk

Comment:
Loyalty to a Client

1. Loyalty 1s an essential element in the lawyer’s relationship to a client. An
impermissible conflict of interest may exist before representation is undertaken, in
which event the representation should be declined. If such a conflict arises after
representation has been undertaken, the lawyer must take effective action to
eliminate the conflict, including withdrawal if necessary to rectify the situation. See
also Rule 1.1617. When more than one client is involved and the lawyer withdraws
because a conflict arises after representation, whether the lawyer may continue to
represent any of the clients is determined by this Rule and Rules 1.05 and 1.09. See
also Rule 1.07(c). Under this Rule, any conflict that prevents a particular lawyer from
undertaking or continuing a representation of a client also prevents any other lawyer
who is or becomes a member of or an associate with that lawyer’s firm from doing so.
See paragraph (f).

*kk
Rule 1.08. Conflict of Interest: Prohibited Transactions
(a) A lawyer shall not enter into a business transaction with a client, or knowingly

acquire an ownership, possessory, security or other pecuniary interest adverse to a
client, unless:

(1) thetransaction-and-terms-on-which-the lawyer-acquires-the-interestthe

terms of the transaction or acquisition are fair and reasonable to the client,

Misc. Docket No. 24-9054 Page 11
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and are fully disclosed and transmitted to the client in a manner-whichwriting
that can be reasonably understood by the client;

(2) the client either is represented in the transaction or acquisition by an
independent lawyer of the client’s choice or the client is advised in writing to
seek the advice of an independent lawyer of the client’s choice and is given a

reasonable opportunity to seek thethat advice-efindependent-ecounselin-the
transaetion; and

(3) the client eonsentsin-writingtheretothereafter provides informed consent

in writing to the terms of the transaction or acquisition, and to the lawyer’s

role in it, including whether the lawyer is representing the client in the
transaction.

Comment:

Business Transactions between Client and Lawyer

1. A lawyer’s legal skill and training, together with the relationship of trust and

confidence between lawyer and client, create the possibility of overreaching when the
lawyer participates in a business, property, or financial transaction with a client, for

example, a loan or sales transaction or a lawyer investment on behalf of a client. The

requirements of paragraph (a) must be met even when the transaction is not closely

Misc. Docket No. 24-9054 Page 12
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related to the subject matter of the representation, as when a lawyer drafting a will
for a client learns that the client needs money for unrelated expenses and offers to
make a loan to the client. This Rule applies to lawyers engaged in the sale of goods
or services related to the practice of law, for example, the sale of title insurance or
Investment services to existing clients of the lawyer’s legal practice. It also applies to
lawyers purchasing property from estates they represent. It does not apply to
ordinary fee arrangements between client and lawyer, which are governed by Rule
1.04, although its requirements must be met when the lawyer accepts an interest in
the client’s business as payment of all or part of a fee. Also, material changes to an
existing fee arrangement made during the course of a representation must satisfy
this Rule in addition to Rule 1.04. In addition, this Rule does not apply to standard
commercial transactions between the lawyer and the client for products or services
that the client generally markets to others, for example, banking or brokerage
services, medical services, products manufactured or distributed by the client, and
utilities’ services. In such transactions, the lawyer has no advantage in dealing with
the client, and the restrictions in paragraph (a) are unnecessary and impracticable.

2. If the client is not independently represented in the transaction, the lawyer should
discuss both the material risks of the proposed transaction, including any risk
presented by the lawyer’s involvement, and the existence of reasonably available
alternatives and should explain why the advice of independent legal counsel is
desirable.

3. The risk to a client is greatest when the client expects the lawyer to represent the
client in the transaction itself or when the lawyer’s financial interest otherwise poses
a significant risk that the lawyer’s representation of the client will be materially
limited by the lawyer’s financial interest in the transaction. Here the lawyer’s role
requires the lawyer to comply, not only with the requirements of paragraph (a), but
also with the requirements of Rule 1.06. Under Rule 1.06, the lawyer must disclose
the risks associated with the lawyer’s dual role as both legal adviser and participant
in the transaction, such as the risk that the lawyer will structure the transaction or
give legal advice in a way that favors the lawyer’s interests at the expense of the
client. Moreover, the lawyer must obtain the client’s informed consent. In some cases,
the lawyer’s interest may be such that Rule 1.06 will preclude the lawyer from
seeking the client’s consent to the transaction.

4. If the client 1s independently represented in the transaction, the paragraph (a)(1)
requirement for full disclosure is satisfied either by a written disclosure by the lawyer
involved in the transaction or by the client’s independent counsel. The fact that the
client was independently represented in the transaction is relevant in determining
whether the agreement was fair and reasonable to the client as paragraph (a)(1)
further requires.
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Literary Rights

45. An agreement by which a lawyer acquires literary or media rights concerning the
conduct of representation creates a conflict between the interests of the client and the
personal interests of the lawyer. Measures suitable in the representation of the client
may detract from the publication value of an account of the representation.
Paragraph (c) does not prohibit a lawyer representing a client in a transaction
concerning literary property from agreeing that the lawyer’s fee shall consist of a
share in ownership in the property, if the arrangement conforms to Rule 1.04 and to
paragraph (h) of this Rule.

Person Paying for Lawyers Services

56. Paragraph (e) requires disclosure to the client of the fact that the lawyers services
are being paid for by a third party. Such an arrangement must also conform to the
requirements of Rule 1.05 concerning confidentiality and Rule 1.06 concerning
conflict of interest. Where the client is a class, consent may be obtained on behalf of
the class by court-supervised procedure. Where an insurance company pays the
lawyer’s fee for representing an insured, normally the insured has consented to the
arrangement by the terms of the insurance contract.

Prospectively Limiting Liability

67. Paragraph (g) is not intended to apply to customary qualification and limitations
in legal opinions and memoranda.

Acquisition of Interest in Litigation

48. This Rule embodies the traditional general precept that lawyers are prohibited
from acquiring a proprietary interest in the subject matter of litigation. This general
precept, which has its basis in common law champerty and maintenance, is subject
to specific exceptions developed in decisional law and continued in these Rules, such
as the exception for contingent fees set forth in Rule 1.04 and the exception for certain
advances of the costs of litigation set forth in paragraph (d). A special instance arises
when a lawyer proposes to incur litigation or other expenses with an entity in which
the lawyer has a pecuniary interest. A lawyer should not incur such expenses unless
the client has entered into a written agreement complying with paragraph (a) that
contains a full disclosure of the nature and amount of the possible expenses and the
relationship between the lawyer and the other entity involved.

Imputed Disqualifications

89. The prohibitions imposed on an individual lawyer by this Rule are imposed by
paragraph (i) upon all other lawyers while practicing with that lawyer’s firm.
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Rule 1.09. Conflict of Interest: Former Client (Clean Form)

(a) A lawyer who has formerly represented a client in a matter shall not thereafter
represent another person in the same or a substantially related matter in which that
person’s interests are materially adverse to the interests of the former client unless
the former client gives informed consent, confirmed in writing.

(b) A lawyer shall not knowingly represent a person in the same or a substantially
related matter in which a firm with which the lawyer formerly was associated had
previously represented a client:

(1) whose interests are materially adverse to that person; and

(2) about whom the lawyer had acquired information protected by Rules 1.05

and 1.09(c) that is material to the matter; unless the former client gives

informed consent, confirmed in writing.

(c) A lawyer who has formerly represented a client in a matter or whose present or
former firm has formerly represented a client in a matter shall not thereafter:

(1) use information relating to the representation to the disadvantage of the
former client except as these Rules would permit or require with respect to a

client, or when the information has become generally known; or

(2) reveal information relating to the representation except as these Rules
would permit or require with respect to a client.

Comment:

1. After termination of a client-lawyer relationship, a lawyer has certain continuing
duties to the former client with respect to confidentiality and conflicts of interest and
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thus may not represent another client except in conformity with this Rule. Under this
Rule, for example, a lawyer could not properly seek to rescind on behalf of a new client
a contract drafted on behalf of the former client. So also, a lawyer who has prosecuted
an accused person could not properly represent the accused in a subsequent civil
action against the government concerning the same matter. Nor could a lawyer who
has represented multiple clients in a matter represent one of the clients against the
others in the same or a substantially related matter after a dispute arose among the
clients in that matter. Current and former government lawyers must comply with
this Rule to the extent required by Rule 1.11.

2. The scope of a “matter” for purposes of this Rule depends on the facts of a particular
situation or transaction. When a lawyer has been directly involved in a specific
transaction, subsequent representation of other clients with materially adverse
interests in that transaction clearly is prohibited. On the other hand, a lawyer who
recurrently handled a type of problem for a former client is not precluded from later
representing another client in a factually distinct problem of that type even though
the subsequent representation involves a position adverse to the former client. The
underlying question is whether the lawyer was so involved in the matter that the
subsequent representation can be justly regarded as a changing of sides in the matter
In question.

3. Matters are “substantially related” for purposes of this Rule if they involve the
same transaction or legal dispute or if there otherwise is a substantial risk that
confidential information obtained in the prior representation would materially
advance the client’s position in the subsequent matter. For example, a lawyer who
has represented a businessperson and learned extensive private financial
information about that person may not then represent that person’s spouse in seeking
a divorce. Similarly, a lawyer who has previously represented a client in securing
environmental permits to build a shopping center would be precluded from
representing neighbors seeking to oppose rezoning of the property based on
environmental considerations; however, the lawyer would not be precluded, on the
grounds of substantial relationship, from defending a tenant of the completed
shopping center in resisting eviction for nonpayment of rent. Information that has
been disclosed to the public or to other parties adverse to the former client ordinarily
will not be disqualifying. Information acquired in a prior representation may have
been rendered obsolete by the passage of time, a circumstance that may be relevant
in determining whether two representations are substantially related. In the case of
an organizational client, general knowledge of the client’s policies and practices
ordinarily will not preclude a subsequent representation; on the other hand,
knowledge of specific facts gained in a prior representation that are relevant to the
matter in question ordinarily will preclude such a representation. A former client is
not required to reveal the confidential information learned by the lawyer to establish
a substantial risk that the lawyer has confidential information to use in the
subsequent matter. A conclusion about the possession of such information may be
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based on the nature of the services the lawyer provided the former client and
information that would in ordinary practice be learned by a lawyer providing such
services.

Lawyers Moving Between Firms

4. Paragraph (b) operates to disqualify a lawyer who has moved firms only when the
lawyer has actual knowledge of information protected by Rules 1.05 and 1.09(c).
Thus, if a lawyer while with one firm acquired no knowledge or information relating
to a particular client of the firm, and that lawyer later joined another firm, the lawyer
is not disqualified from representing another client in the same or a related matter
even though the interests of the two clients conflict. See Rule 1.10(b) for the
restrictions on a firm once a lawyer has terminated association with the firm.

5. Application of paragraph (b) depends on a situation’s particular facts, aided by
reasonable inferences, deductions, or presumptions about the way in which lawyers
work together. A lawyer may have general access to files of all clients of a law firm
and may regularly participate in discussions of their affairs; it should be inferred that
such a lawyer is privy to all information about all the firm’s clients. In contrast,
another lawyer may have access to the files of only a limited number of clients and
may not participate in discussions of the firm’s other clients; in the absence of
information to the contrary, it should be inferred that such a lawyer is privy to
information about the clients actually served but not those of the firm’s other clients.
In such an inquiry, the burden of proof should rest upon the firm whose
disqualification is sought.

6. A lawyer changing professional association has a continuing duty to preserve
confidentiality of information about a former client. See Rules 1.05 and 1.09(c).

7. Paragraph (c) provides that information acquired by the lawyer while representing
a client may not subsequently be used or revealed by the lawyer to the disadvantage
of the client. However, the fact that a lawyer has once served a client does not
preclude the lawyer from using generally known information about that client when
later representing another client.

8. The provisions of this Rule are for the protection of former clients and can be
waived if the client gives informed consent confirmed in writing under paragraphs
(a) and (b). With regard to disqualification of a firm with which a lawyer is or was
formerly associated. See Rule 1.10.
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Rule 1.10. Imputation of Conflicts of Interest: General Rule (Clean Form)

(a) While lawyers are associated in a firm, none of them shall knowingly represent a
client when any one of them practicing alone would be prohibited from doing so by
Rules 1.06 or 1.09, unless:

(1) the prohibition is based on a personal interest of the disqualified lawyer
and does not present a significant risk of materially limiting the representation
of the client by the remaining lawyers in the firm; or

(2) the prohibition is based upon Rule 1.09(a) or (b), and arises out of the
disqualified lawyer’s association with a prior firm, and:

(1) the disqualified lawyer is timely screened from any participation in
the matter and is apportioned no part of the fee therefrom; and

(i1) written notice is promptly given to any affected former client to
enable the former client to ascertain compliance with the provisions of
this Rule, which shall include a description of the screening procedures
employed; a statement of the firm’s and of the screened lawyer’s
compliance with these Rules; and an agreement by the firm to respond
promptly to any written inquiries or objections by the former client
about the screening procedures.

(b) When a lawyer has terminated an association with a firm, the firm is not
prohibited from thereafter representing a person with interests materially adverse to
those of a client represented by the formerly associated lawyer and not currently
represented by the firm, unless:

(1) the matter is the same or substantially related to that in which the formerly
associated lawyer represented the client; and

(2) any lawyer remaining in the firm has information protected by Rules 1.05
and 1.09(c) that is material to the matter.

(¢c) A disqualification prescribed by this Rule may be waived by the affected client
under the conditions stated in Rule 1.06.

(d) The disqualification of lawyers associated in a firm with former or current
government lawyers is governed by Rule 1.11.
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Comment:
Principles of Imputed Disqualification

1. Paragraph (a)’s rule of imputed disqualification gives effect to the principle of
loyalty to the client as it applies to lawyers who practice in a law firm. Paragraph (a)
1s premised on the idea that a firm of lawyers is essentially one lawyer for purposes
of client loyalty and that a lawyer is vicariously bound by the obligation of loyalty
owed by the other lawyers with whom the lawyer is associated. Paragraph (a)(1)
operates only among the lawyers currently associated in a firm. When a lawyer moves
from one firm to another, the situation is governed by Rules 1.09(b), 1.10(a)(2), and
1.10(b).

2. Paragraph (a) does not prohibit representation when client loyalty or protection of
confidential information are not at issue. For example, if one lawyer in a firm could
not effectively represent a given client because of strong political beliefs, but that
lawyer will not work on the case and that lawyer’s personal beliefs will not materially
limit the representation by others in the firm, the firm should not be disqualified. On
the other hand, if one lawyer in a law firm owns a party adverse to the law firm’s
client in a case, and others in the firm would be materially limited in their
representation because of loyalty to that lawyer, the lawyer’s personal
disqualification would be imputed to all others in the firm.

3. Paragraph (a) also does not prohibit representation by others in the law firm if the
person prohibited from involvement in a matter is a nonlawyer, such as a paralegal
or legal secretary. Nor does paragraph (a) prohibit representation by others in the
law firm if a lawyer is prohibited from involvement in a matter because of events that
took place before that person became a lawyer, for example, work performed as a law
student.

4. Paragraph (b) applies regardless of when the formerly associated lawyer
represented the client.

5. Paragraph (c) removes imputation with the informed consent of the affected client
or former client under the conditions stated in Rule 1.06.

6. Paragraph (a)(2) similarly removes imputation, but, unlike paragraph (c), it does
so without requiring that there be informed consent by the former client. Instead, it
requires that the procedures laid out in paragraphs (a)(2)(1)-(i1) be followed. Lawyers
should be aware, however, that, even where screening mechanisms have been
adopted, tribunals may consider additional factors in ruling upon motions to
disqualify a lawyer from pending litigation.
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7. Paragraph (a)(2)(1) does not prohibit the screened lawyer from receiving a salary
or partnership share established by prior independent agreement.

8. The notice required by paragraph (a)(2)(i1) is intended to enable the former client
to evaluate and comment upon the effectiveness of the screening procedures.

9. If a lawyer joins a private firm after representing the government, imputation is
governed by Rule 1.11, not this Rule.

10. If a lawyer 1s prohibited from engaging in certain transactions under Rule 1.08,
then Rule 1.08(1), not this Rule, determines whether that prohibition also applies to
other lawyers associated with the personally prohibited lawyer’s firm.

Rule 1.1011. Successive Government and Private Employment

*xk

Comment:

*k%

6. Paragraph (b)(2) does not require that a lawyer give notice to the governmental
agency at a time when premature disclosure would injure the client; a requirement
for premature disclosure might preclude engagement of the lawyer. Such notice is,
however, required to be given as soon as practicable in order that the government
agency or affected person will have a reasonable opportunity to ascertain compliance
with this Rule -10-and to take appropriate action if necessary.

*k%

Rule 1.1112. Adjudicatory Official or Law Clerk

*xk

Comment:

1. This Rule generally parallels Rule 1.10811. The term personally and substantially
signifies that a judge who was a member of a multi-member court and thereafter left
judicial office to practice law is not prohibited from representing a client in a matter
pending in the court but in which the former judge did not participate. So also the
fact that a former judge exercised administrative responsibility in a court does not
prevent the former judge from acting as a lawyer in matters where the judge had
previously exercised remote or incidental administrative responsibility that did not
affect the merits. Compare the Comments to Rule 1.1011.
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*xk

Rule 1.1213. Organization as a Client

*xk

(d) Upon a lawyer’s resignation or termination of the relationship in compliance with
Rule 1.1516, a lawyer is excused from further proceeding as required by paragraphs
(a), (b) and (c), and any further obligations of the lawyer are determined by Rule 1.05.
(e) In dealing with an organizations directors, officers, employees, members,
shareholders or other constituents, a lawyer shall explain the identity of the client
when it is apparent that the organization’s interests are adverse to those of the
constituents with whom the lawyer is dealing or when explanation appears
reasonably necessary to avoid misunderstanding on their part.

Comment:

*xk

Decisions by Constituents

*%%

7. In some cases, it may be reasonably necessary for the lawyer to refer the matter to
the organization’s highest responsible authority. See paragraph (c)(3). Ordinarily,
that is the board of directors or similar governing body. However, applicable law may
prescribe that under certain conditions highest authority reposes elsewhere, such as
in the independent directors of a corporation. Even that step may be unsuccessful.
The ultimate and difficult ethical question is whether the lawyer should circumvent
the organization’s highest authority when it persists in a course of action that is
clearly violative of law or of a legal obligation to the organization and is likely to
result in substantial injury to the organization. These situations are governed by Rule
1.05; see paragraph (d) of this Rule. If the lawyer does not violate a provision of Rule
1.02 or Rule 1.05 by doing so, the lawyer’s further remedial action, after exhausting
remedies within the organization, may include revealing information relating to the
representation to persons outside the organization. If the conduct of the constituent
of the organization is likely to result in death or serious bodily injury to another, the
lawyer may have a duty of revelation under Rule 1.05(e). The lawyer may resign, of
course, in accordance with Rule 1.1516, in which event the lawyer is excused from
further proceeding as required by paragraphs (a), (b), and (c), and any further
obligations are determined by Rule 1.05.
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Relation to Other Rules

8. The authority and responsibility provided in this Rule are concurrent with the
authority and responsibility provided in other Rules. In particular, this Rule is
consistent with the lawyer’s responsibility under Rules 1.05, 1.08, 1.1516, 3.03, and
4.01. If the lawyer’s services are being used by an organization to further a crime or
fraud by the organization, Rule 1.02(c) can be applicable.

*xk

Rule 1.1314. Conflicts: Public Interests Activities

*k%

Rule 1.1415. Safekeeping Property

*xk

Rule 1.1516. Declining or Terminating Representation

*k%

Comment:

*xk

Mandatory Withdrawal

2. A lawyer ordinarily must decline employment if the employment will cause the
lawyer to engage in conduct that the lawyer knows is illegal or that violates the Texas
Disciplinary Rules of Professional Conduct. Rule 1.3516(a)(1); cf. Rules 1. 02(c), 3.01,
3.02, 3.03, 3.04, 3.08, 4.01, and 8.04. Similarly, paragraph (a)(1) of this Rule requires
a lawyer to withdraw from employment when the lawyer knows that the employment
will result in a violation of a rule of professional conduct or other law. The lawyer is
not obliged to decline or withdraw simply because the client suggests such a course
of conduct; a client may have made such a suggestion in the ill-founded hope that a
lawyer will not be constrained by a professional obligation. Cf. Rule 1.02(c) and (d).

*k%
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Client with Diminished Capacity

6. If a client lacks the legal capacity to discharge the lawyer, the lawyer may in some
situations initiate proceedings for a conservatorship or similar protection of the
client. See Rule 1.3617.

*xk

Assisting the Client Upon Withdrawal

*k%

10. Other rules, in addition to Rule 1.1516, require or suggest withdrawal in certain
situations. See Rules 1.01, 1.05 Comment 22, 1.06(e) and 1.07(c), 1.3+12(c), 1.3213(d),
and 3.08(a).

Rule 1.1617. Clients with Diminished Capacity

*k%

Rule 1.18. Duties to Prospective Client (Clean Form)

(a) A person who consults with a lawyer in good faith about the possibility of forming
a client-lawyer relationship with respect to a matter is a prospective client. A person
who communicates with a lawyer for the purpose of disqualifying the lawyer, or for
some other purpose that does not include a good faith intention to seek representation
by the lawyer, is not a “prospective client” within the meaning of this Rule.

(b) Even when no client-lawyer relationship ensues, a lawyer who has learned
information from a prospective client shall not use or reveal that information, except
as these Rules would permit or require with respect to a client, or if the information
has become generally known or would not be significantly harmful to the former
prospective client.

(¢) A lawyer subject to paragraph (b) shall not represent a client with interests
materially adverse to those of a prospective client in the same or a substantially
related matter if the lawyer received information from the prospective client that
could be significantly harmful to that person in the matter, except as provided in
paragraph (d). If a lawyer is disqualified from representation under this paragraph,
no lawyer in a firm with which that lawyer is associated may knowingly undertake
or continue representation in such a matter, except as provided in paragraph (d).

(d) When the lawyer has received disqualifying information as defined in paragraph
(c), representation is permissible if:
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(1) both the affected client and the prospective client have given informed
consent, confirmed in writing, or:

(2) the lawyer who received the information took reasonable measures to avoid
exposure to more disqualifying information than was reasonably necessary to
determine whether to represent the prospective client; and

(1) the disqualified lawyer is timely screened from any participation in
the matter and is not directly apportioned any part of the fee therefrom;
and

(11) written notice i1s promptly given to the prospective client.
Comment:
Client-Lawyer Relationship

1. Prospective clients, like clients, may disclose information to a lawyer, place
documents or other property in a lawyer’s custody, or rely on a lawyer’s advice. A
lawyer’s consultations with a prospective client usually are limited in time and depth
and leave both the prospective client and the lawyer free (and sometimes required)
to proceed no further.

2. A person becomes a prospective client by consulting with a lawyer about the
possibility of forming a client-lawyer relationship with respect to a matter. A
communication by a person to a lawyer does not constitute a consultation unless the
lawyer, either in person or through the lawyer’s advertising, specifically requests or
invites the submission of information that is not generally known about a particular
potential representation. A consultation does not occur if a person provides
information to a lawyer in response to advertising that merely describes the lawyer’s
education, experience, areas of practice, and contact information, or provides legal
information of general interest. Such a person communicates information
unilaterally to a lawyer, without any reasonable expectation that the lawyer 1s willing
to discuss the possibility of forming a client-lawyer relationship, and is thus not a
“prospective client.”

3. It is often necessary for a prospective client to reveal information to the lawyer
during an initial consultation prior to the decision about formation of a client-lawyer
relationship. The lawyer often must learn such information to determine whether
there is a conflict of interest with an existing client and whether the matter is one
that the lawyer is willing to undertake. Paragraph (b) prohibits the lawyer from using
or revealing that information, with limited exceptions, even if the client or lawyer
decides not to proceed with the representation. The duty exists regardless of how brief
the initial conference may be.
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4. In order to avoid acquiring disqualifying information from a prospective client, a
lawyer considering whether or not to undertake a new matter should limit the initial
consultation to only such information as reasonably appears necessary for that
purpose. Where the information indicates that a conflict of interest or other reason
for non-representation exists, the lawyer should so inform the prospective client or
decline the representation.

5. A lawyer may condition a consultation with a prospective client on the person’s
informed consent that no information disclosed during the consultation will prohibit
the lawyer from representing a different client in the matter. If the agreement
expressly so provides, the prospective client may also consent to the lawyer’s
subsequent use of information received from the prospective client.

6. Even in the absence of an agreement, under paragraph (c), the lawyer is not
prohibited from representing a client with interests adverse to those of the
prospective client in the same or a substantially related matter unless the lawyer has
received from the prospective client information that could be significantly harmful
if used in the matter.

7. Under paragraph (c), the prohibition in this Rule is imputed to other lawyers, but,
under paragraph (d)(1), imputation may be avoided if the lawyer obtains the informed
consent, confirmed in writing, of both the prospective and affected clients. In the
alternative, imputation may be avoided if the conditions of paragraph (d)(2) are met
and all disqualified lawyers are timely screened and written notice is promptly given
to the prospective client. Paragraph (d)(2)(1) does not prohibit the screened lawyer
from receiving a salary or partnership share established by prior independent
agreement.

8. For the duty of competence of a lawyer who gives assistance on the merits of a
matter to a prospective client, see Rule 1.01. For a lawyer’s duties when a prospective
client entrusts valuables or papers to the lawyer’s care, see Rule 1.15.

Rule 2.02 Evaluation for Use by Third Persons

k*kk

Comment:

Definition

*xk
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4. In addition to serving as advisors or as evaluators, lawyers may be called upon to
serve as investigators. When serving as investigator, the identity of the client is
critical, because only the client has a confidential relationship with the lawyer. See
Rule 1.05. Thus, a lawyer who makes an investigative contact with a non-client in
circumstances which might cause the non-client to believe that the lawyer is
representing him in the matter should make that non-client aware that rules
concerning client loyalty and confidentiality are not applicable. See Rule 1.05. See
also Rule 1.1213(e).

*xk

Rule 3.03 Candor Toward the Tribunal

*xk

Comment:

*xk

Anticipated False Evidence

*kh%

6. If the request to place false testimony or other material into evidence came from
the lawyer’s client, the lawyer also would be justified in seeking to withdraw from the
case. See Rules 1.1516(a)(1) and (b)(2), (4). If withdrawal is allowed by the tribunal,
the lawyer may be authorized under Rule 1.05(c)(7) to reveal the reasons for that
withdrawal to any other lawyer subsequently retained by the client in the matter;
but normally that Rule would not allow the lawyer to reveal that information to
another person or to the tribunal. If the lawyer either chooses not to withdraw or is
not allowed to do so by the tribunal, the lawyer should again urge the client not to
offer false testimony or other evidence and advise the client of the steps the lawyer
will take if such false evidence is offered. Even though the lawyer does not receive
satisfactory assurances that the client or other witness will testify truthfully as to a
particular matter, the lawyer may use that person as a witness as to other matters
that the lawyer believes will not result in perjured testimony.

*xk

Rule 3.09. Special Responsibilities of a Prosecutor

The prosecutor in a criminal case shall:
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(a) refrain from prosecuting or threatening to prosecute a charge that the prosecutor
knows 1s not supported by probable cause;

(b) refrain from conducting or assisting in a custodial interrogation of an accused
unless the prosecutor has made reasonable efforts to be assured that the accused has
been advised of any right to, and the procedure for obtaining, counsel and has been
given reasonable opportunity to obtain counsel;

(c) not 1nitiate or encourage efforts to obtain from an unrepresented accused a waiver
of important pre-trial, trial or post-trial rights;

(d) make timely disclosure to the defense of all evidence or information known to the
prosecutor that tends to negate the guilt of the accused or mitigates the offense, and,
in connection with sentencing, disclose to the defense and to the tribunal all
unprivileged mitigating information known to the prosecutor, except when the
prosecutor is relieved of this responsibility by a protective order of the tribunal; and

(e) exercise reasonable care to prevent persons employed or controlled by the
prosecutor in a criminal case from making an extrajudicial statement that the
prosecutor would be prohibited from making under Rule 3.07.

() When a prosecutor knows of new and credible information creating a reasonable
likelihood that a convicted defendant did not commit an offense for which the
defendant was convicted, the prosecutor shall, unless a court authorizes delay,

(1) if the conviction was obtained in the prosecutor’s jurisdiction:

(1) promptly disclose that information to:

(A) the defendant;

(B) the defendant’s counsel, or if there is none, the indigent
defense appointing authority in the jurisdiction, if one exists;

(C) the tribunal in which the defendant’s conviction was obtained;
and

(D) a statewide entity that examines and litigates claims of actual
innocence,

(11) if the defendant is not represented by counsel, or if unable to
determine whether the defendant is represented by counsel, move the
court in which the defendant was convicted to determine whether the
defendant 1s indigent and thus entitled to the appointment of counsel.
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(111) cooperate with the defendant’s counsel by providing all new
information known to the prosecutor as required by the relevant law
governing criminal discovery.

(2) if the conviction was obtained in another jurisdiction, promptly disclose that
information to the appropriate prosecutor in the jurisdiction where the
conviction was obtained.

(g) A prosecutor who concludes in good faith that information is not subject to
disclosure under paragraph (f) does not violate this rule even if the prosecutor’s
conclusion 1s subsequently determined to be erroneous.

(h) In paragraph (), unless the context indicates otherwise, “jurisdiction” means the
legal authority to represent the government in criminal matters before the tribunal
in which the defendant was convicted.

Comment:

Source and Scope of Obligations

1. A prosecutor has the respon31b1hty to see that justice is done, and not 51mply to be

prosecutor should not initiate or exp101t any Vlolatlon of a suspect s right to counsel
nor should he initiate or encourage efforts to obtain waivers of important pretrial,

trlal or post trlal rlghts frorn unrepresented persons. See—pa—r&graphs—éb)—&nd—(@—l—n

, S,

reasonable measures to see that persons employed or controlled by him refrain from
making extrajudicial statements that are prejudicial to the accused. See-paragraph
{e)andRule-3-07-See also Rule 3.03(a)(3), governing ex parte proceedings, among
which grand jury proceedings are included. Applicable law may require other
measures by the prosecutor and knowing disregard of those obligations or a
systematic abuse of prosecutorial discretion could constitute a violation of Rule 8.04.
In many instances, it may be appropriate for a prosecutor to inform his or her

supervisor about information related to the duties set down by this Rule.

2. Paragraph (a) does not apply to situations where the prosecutor is using a grand
jury to determine whether any crime has been committed, nor does it prevent a
prosecutor from presenting a matter to a grand jury even though he has some doubt
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as to what charge, if any, the grand jury may decide is appropriate, as long as he
believes that the grand jury could reasonably conclude that some charge is proper. A
prosecutor’s obligations under that paragraph are satisfied by the return of a true bill
by a grand jury, unless the prosecutor believes that material inculpatory information
presented to the grand jury was false.

3. Paragraph (b) does not forbid the lawful questioning of any person who has
knowingly, intelligently and voluntarily waived the rights to counsel and to silence,
nor does it forbid such questioning of any unrepresented person who has not stated
that he wishes to retain a lawyer and who is not entitled to appointed counsel. See
also Rule 4.03.

4. Paragraph (c) does not apply to any person who has knowingly, intelligently and
voluntarily waived the rights referred to therein in open court, nor does it apply to
any person appearing pro se with the approval of the tribunal. Finally, that
paragraph does not forbid a prosecutor from advising an unrepresented accused who
has not stated he wishes to retain a lawyer and who is not entitled to appointed
counsel and who has indicated in open court that he wishes to plead guilty to charges
against him of his pre-trial, trial and post-trial rights, provided that the advice given
1s accurate; that it is undertaken with the knowledge and approval of the court; and
that such a practice is not otherwise prohibited by law or applicable rules of practice
or procedure.

5. The exception in paragraph (d) recognizes that a prosecutor may seek an
appropriate protective order from the tribunal if disclosure of information to the
defense could result in substantial harm to an individual or to the public interest.

6. Subparagraph (e) does not subject a prosecutor to discipline for failing to take
measures to prevent investigators, law enforcement personnel or other persons
assisting or associated with the prosecutor, but not in his employ or under his control,
from making extrajudicial statements that the prosecutor would be prohibited from
making under Rule 3.07. To the extent feasible, however, the prosecutor should make
reasonable efforts to discourage such persons from making statements of that kind.

7. Consistent with Rule 4.02(a), where a defendant is represented by counsel with
respect to the matter at issue, prosecutors would satisfy their obligation to notify the
defendant by notifying the defendant’s counsel.

8. The prosecutor’s disclosure obligations under paragraph (f) are commensurate with
those created by other law.
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Rule 4.01 Truthfulness in Statements to Others

*k%

Comment:

False Statements of Fact

*xk

2. A lawyer violates paragraph (a) of this Rule either by making a false statement of
law or material fact or by incorporating or affirming such a statement made by
another person. Such statements will violate this Rule, however, only if the lawyer
knows they are false and intends thereby to mislead. As to a lawyer’s duty to decline
or terminate representation in such situations, see Rule 1.1516.

*xk

Rule 4.03. Dealing With Unrepresented Persons

In dealing on behalf of a client with a person who 1s not represented by counsel, a
lawyer shall not state or imply that the lawyer is disinterested. When the lawyer
knows or reasonably should know that the unrepresented person misunderstands the
lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the
misunderstanding. The lawyer shall not give legal advice to an unrepresented person,
other than the advice to secure counsel, if the lawyer knows or reasonably should
know that the interests of such a person are or have a reasonable possibility of being
in conflict with the interests of the client.

Comment:

1. An unrepresented person, particularly one not experienced in dealing with legal
matters, might assume that a lawyer is disinterested in loyalties or is a disinterested
authority on the law even when the lawyer represents a client. During the course of
a lawyer’s representation of a client, the lawyer should not give legal advice to an
unrepresented person who may foreseeably become adverse to the client, other than
the advice to obtain counsel. With regard to the special responsibilities of a
prosecutor, see Rule 3.09.

2. The Rule distinguishes between situations involving unrepresented persons whose
interests may be adverse to those of the lawyer’s client and those in which the
person’s interests are not in conflict with the client’s. In the former situation, the
possibility that the lawyer will compromise the unrepresented person’s interests 1s so
great that the Rule prohibits the giving of any legal advice, apart from the advice to
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obtain counsel. Whether a lawyer 1s giving impermissible legal advice may depend on
the experience and sophistication of the unrepresented person, as well as the setting
in which the behavior and comments occur. This Rule does not prohibit a lawyer from
negotiating the terms of a transaction or settling a dispute with an unrepresented
person. So long as the lawyer has explained that the lawyer represents an adverse
party and is not representing the person, the lawyer may inform the person of the
terms on which the lawyer’s client will enter into an agreement or settle a matter,
prepare documents that require the person’s signature, and explain the lawyer’s own
view of the meaning of the document or the lawyer’s view of the underlying legal

obligations.

3. This Rule maintains the traditional distinction between “legal advice” and “legal
information” and does not restrict the latter. “Legal information” includes providing
information about court rules, court terminology, and court procedure; directing to
legal resources, forms, and referrals; offering educational classes and informational
materials; recording on forms verbatim; reviewing forms and other documents for
completeness and, if incomplete, stating why the form or document is incomplete; and
explaining how to navigate a courthouse, including providing information about
security requirements and directional information and explaining how to obtain
access to a suit file or request an interpreter.
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Rule 5.01. Responsibilities of a Partner or Supervisory Lawyer (Clean Form)

(a) A lawyer who individually or together with other lawyers possesses managerial
authority in a law firm shall make reasonable efforts to ensure that the firm has in
effect measures giving reasonable assurance that all lawyers in the firm conform to
these Rules.

(b) A lawyer having direct supervisory authority over another lawyer shall make
reasonable efforts to ensure that the other lawyer complies with these rules.

(c) A lawyer shall be responsible for another lawyer’s violation of these rules if:

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the
conduct involved; or

(2) the lawyer has managerial authority in the law firm in which the other
lawyer practices, or has direct supervisory authority over the other lawyer, and
knows of the conduct at a time when its consequences can be avoided or
mitigated but fails to take reasonable remedial action.

Comment:

1. Paragraph (a) requires lawyers with managerial authority within a firm to make
reasonable efforts to establish internal policies and procedures designed to provide
reasonable assurance that all lawyers in the firm will conform to these Rules. Such
policies and procedures include those designed to detect and resolve conflicts of
interest, identify dates by which actions must be taken in pending matters, account
for client funds and property, and ensure that inexperienced lawyers are properly
supervised. The fact that a supervised lawyer within a law firm violated a rule does
not, without more, indicate that the lawyers who have managerial authority over the
firm also violated paragraph (a) if the lawyers with managerial authority over the
firm have implemented appropriate compliance controls.
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2. Whether particular measures or efforts satisfy the requirements of paragraphs (a)
or (b) will depend on the circumstances. The question might depend upon the law
firm’s structure and the nature of its practice, including the size of the law firm,
whether it has more than one office location or practices in more than one jurisdiction,
or whether the firm or its partners engage in any ancillary business.

3. A partner, shareholder, or other lawyer in a law firm who has intermediate
managerial responsibilities satisfies paragraph (a) if the law firm has a designated
managing lawyer charged with that responsibility, or a management committee or
other body that has appropriate managerial authority and is charged with that
responsibility. For example, the managing lawyer of an office of a multi-office law
firm would not necessarily be required to promulgate firm-wide policies intended to
reasonably assure that the law firm’s lawyers comply with these Rules.

4. Paragraph (c) expresses a general principle of personal responsibility for acts of
another. See also Rule 8.04(a). Paragraph (c)(1) provides that lawyers, with or
without managerial authority or supervisory authority, may have disciplinary
liability for another lawyer’s conduct if they order that conduct or, with knowledge of
the specific conduct in question, ratify the conduct. Whether a lawyer has ratified
conduct will depend on the circumstances. A lawyer may ratify conduct, among other
ways, by encouraging, knowingly permitting, or knowingly failing to take reasonable
remedial action to avoid or mitigate the consequences of the other lawyer’s violation.
What constitutes reasonable remedial action would depend on many factors, such as
the immediacy of the lawyer’s knowledge and involvement, the nature of the action
that can reasonably be expected to avoid or mitigate injurious consequences, and the
seriousness of anticipated consequences. In some circumstances, it may be sufficient
for a junior or supervised lawyer to refer the ethical problem directly to a designated
senior lawyer or a management committee.

5. Paragraph (c)(2) defines the duty of a lawyer having managerial authority in a law
firm, as well as a lawyer who has direct supervisory authority over performance of
specific legal work by another lawyer. Whether a lawyer has supervisory authority in
particular circumstances is a question of fact. A partner or manager in charge of a
particular matter ordinarily has supervisory responsibility for the work of other firm
lawyers engaged in the matter. Appropriate remedial action by a managing or
supervising lawyer would depend on the immediacy of that lawyer’s involvement and
the seriousness of the misconduct. A managing or supervising lawyer is required to
Iintervene to prevent avoidable consequences of misconduct if the managing or
supervising lawyer knows that the misconduct occurred. For example, if a supervising
lawyer knows that a subordinate misrepresented a matter to an opposing party in
negotiation, both the subordinate and supervisor has a duty to correct the resulting
misapprehension.
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6. Professional misconduct by a lawyer under supervision could reveal a violation of
paragraph (b) on the part of the supervisory lawyer even though it does not entail a
violation of paragraph (c) because there was no direction or ratification of the
violation.

7. Apart from this Rule and Rule 8.04(a), a lawyer does not have disciplinary liability
for the conduct of a partner, associate, or subordinate. Whether a lawyer may be liable
civilly or criminally for another lawyer’s conduct is a question of law beyond the scope
of these Rules.

8. The duties imposed by this Rule on managing and supervising lawyers do not alter
the personal duty of each lawyer in a firm to abide by these Rules. See Rule 5.02.

Rule 5.04 Professional Independence of a Lawyer

*xk

Comment:

*k%

6. Rule 5.04(d) forbids a lawyer to practice with or in the form of a professional
corporation or association in certain specific situations where erosion of the lawyer’s
professional independence may be threatened. The danger of erosion of the lawyer’s
professional independence sometimes may exist when a lawyer practices with
associations or organizations not covered by Rule 5.04(d). For example, various types
of legal aid offices are administered by boards of directors composed of lawyers and
nonlawyers, and a lawyer should not accept or continue employment with such an
organization unless the board sets only broad policies and does not interfere in the
relationship of the lawyer and the individual client that the lawyer serves. See Rule
1.1314. Whenever a lawyer is employed by an organization, a written agreement that
defines the relationship between the lawyer and the organization and that provides
for the lawyers professional independence is desirable since it may serve to prevent
misunderstanding as to their respective roles.

Rule 5.05. Unauthorized Practice of Law; Remote Practice of Law

(a) A lawyer shall not:

{a)(1) practice law in a jurisdiction where doing so violates the regulation of
the legal profession in that jurisdiction; or

5)(2) assist a person who is not a member of the bar in the performance of
activity that constitutes the unauthorized practice of law.
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(b) Unless authorized by other law, only a lawyer who is admitted to practice in this
jurisdiction may hold out to the public or otherwise represent that the lawyer is
admitted to practice law in this jurisdiction.

(c) A lawyer admitted to practice law in a jurisdiction outside this state, and not
disbarred or suspended from practice or the equivalent thereof in any jurisdiction,
may provide legal services solely to the lawyer’s employer or its organizational
affiliates, provided that this jurisdiction does not require pro hac vice admission.

(d) A lawyer who is not admitted to practice in this State, but who is authorized to
practice law in one or more jurisdictions, may practice law from a temporary or
permanent residence or other location in this jurisdiction, provided that:

(1) The lawyer does not use advertising, oral representations, business
letterhead, websites, signage, business cards, email signature blocks, or other
communications to hold themselves out, publicly or privately, as authorized to
practice law in this jurisdiction, or as having an office for the practice of law in
this jurisdiction;

(2) The lawyver does not solicit or accept residents or citizens of Texas as clients
on matters that the lawyver knows primarily require advice on the state or local
law of Texas, except as permitted by Texas or federal law: and

(3) When the lawyer knows or reasonably should know that a person with
whom the lawyer is dealing mistakenly believes that the lawyer is authorized
to practice law in this jurisdiction, the lawyer shall make diligent efforts to
correct that misunderstanding.

Comment:

1. Courts generally have prohibited the unauthorized practice of law because of a
perceived need to protect prospective clients from the mistakes of the untrained and
the schemes of the unscrupulous, who are not subject to the judicially imposed
disciplinary standards of competence, responsibility, and accountability.
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32. Rule 5.05 does not attempt to define what constitutes the unauthorized practice

of law but leaves the def1n1t10n to ]udlclal development —Jb}d+e}a-l—de¥elepmeﬁt—ei’—t—he

43. Paragraph (ba)(2) ef Rule-5-05-does not prohibit a lawyer from employing the
services of pa%ap%efess&ena}snonlawyer and delegatmg functlons to them Se%eﬂg—as

pi&aet—}ee—ef—lra%LSee—Ru-le—é—Q&leewme paragraph (ba)(_) does not prohlblt lawyers

from providing professional advice and instructions to nonlawyers whose
employment requires knowledge of law. For example, claims adjusters, employees of
financial institutions, social workers, abstracters, police officers, accountants, and
persons employed in government agencies are engaged in occupations requiring
knowledge of law; and a lawyer who assists them to carry out their proper functions
1s not assisting the unauthorized practice of law. In addition, a lawyer may counsel
nonlawyers who wish to proceed pro se, since a nonlawyer who represents himself or
herself is not engaged in the unauthorized practice of law.

lawyef—ef—hﬂrs—er—her—ehe}eeParagraph (c) does not prohlblt a lawver adm1tted to

practice law in a jurisdiction outside this state from representing clients if authorized
by other law. For example, paragraph (¢) does not prohibit out-of-state lawyers from
practicing law as part of the New Opportunities Volunteer Attorney Pro Bono
Program under Article XIII of the State Bar Rules.
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5. In representing a client with respect to matters involving the law of a jurisdiction
where the lawyer is not licensed, the lawyer may need to consult, with the client’s
consent, lawyers licensed in that jurisdiction.

Rule 6.01 Accepting Appointments by a Tribunal

*xk

Comment:
Appointment

1. A lawyer may be subject to appointment by a court to serve unpopular clients or
persons unable to afford legal services. For good cause a lawyer may seek to decline
an appointment to represent a person who cannot afford to retain counsel or whose
cause is unpopular. Good cause exists if the lawyer could not handle the matter
competently, see Rule 1.01, or if undertaking the representation would result in an
improper conflict of interest, for example, when the client or the cause is so repugnant
to the lawyer as to be likely to impair the client-lawyer relationship or the lawyer’s
ability to represent the client. Compare Rules 1.06(b), 1.1516(a)(2), 1.1516(b)(4). A
lawyer may also seek to decline an appointment if acceptance would be unreasonably
burdensome, for example, when it would impose a financial sacrifice so great as to be
unjust. Compare Rule 1.1516(b)(6). However, a lawyer should not seek to decline an
appointment because of such factors as a distaste for the subject matter or the
proceeding, the identity or position of a person involved in the case, the lawyer’s belief
that a defendant in a criminal proceeding is guilty, or the lawyers belief regarding
the merits of a civil case.

*k%

Rule 8.05. Jurisdiction

*xk

Comment:

1-This Rule describes those lawyers who are subject to the disciplinary authority of
this state. It includes all lawyers licensed to practice here, as well as including
lawyers admitted specially for a particular proceeding. This Rule is not intended to
have any effect on the powers of a court to punish lawyers for contempt or for other
breaches of applicable rules of practice or procedure.
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TEXAS RULES OF DISCIPLINARY PROCEDURE (Clean Form)

13.05. Termination of Custodianship: A custodianship conducted by an appointed
custodian under Rule 13.04 shall terminate upon one or more of the following events:

A. The transfer of all active files and other client property in the possession
of the custodian in accordance with the Texas Disciplinary Rules of
Professional Conduct, in one or more of the following means:

1. To attorneys assuming the responsibility for ongoing matters; or

2. To the client or client’s authorized representative, to the extent
that the client is lawfully entitled to such materials.

B. Entry of an order terminating the custodianship from a court with
jurisdiction over the practice under Rules 13.02 and 13.03.

C. The return of the appointing attorney to his or her practice prior to
completion of the custodianship and resumption of representation of active
client matters with the competence to conduct such representation.

In the event there is disagreement about whether the appointing attorney is
competent to resume representation of a client matter upon return to the practice,
either the appointed custodian or the appointing attorney may petition for a
determination and order of a court under Rules 13.02 and 13.03 concerning the
resumption of the practice by the appointing attorney and termination of the
custodianship. An appointed custodian may also petition the court for an order
concerning the proper disposition of dormant or closed client files, distribution of
active files for which a client is nonresponsive or cannot be located, and for proper
distribution of any client property or other property being held pursuant to a
representation by the appointing attorney, including client funds held in an IOLTA
account.
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Supreme Court of Texas

Misc. Docket No. 24-9050

Preliminary Approval of Rules Governing
Licensed Legal Paraprofessionals and Licensed Court-Access Assistants

This Order invites public comments on proposed new and amended rules that allow
licensed legal paraprofessionals and licensed court-access assistants to provide certain
limited legal services to low-income individuals.

Many individuals have incomes low enough to qualify for assistance from legal aid
and volunteer attorney organizations, but resources and staffing constraints allow these
organizations to serve only a small fraction of qualified applicants. The Legal Services
Corporation reported recently that 92% of low-income Americans have unmet civil legal
needs. Often, the only option for individuals who cannot be served is to attempt to
represent themselves in court proceedings. For years, the Court has made combating this
“Justice gap” a top priority, and it has become clear that we must think beyond traditional
efforts—such as funding and volunteer work—and focus on reforms that will help bridge
the justice gap with new providers.

To that end, the Court, through its liaison to the Texas Access to Justice
Commission, Justice Busby, sent a letter on October 24, 2022, requesting that the
Commission examine existing rules and propose modifications that would allow qualified
non-lawyers to provide limited legal services directly to low-income individuals. The letter
expressly directed the Commission to consider qualifications, licensing, practice areas,
and oversight of providers; eligibility criteria for clients; and whether compensation for
providers should be limited to certain sources, such as government and non-profit funds.
It also noted the need for input from the State Bar of Texas and a range of other relevant
constituencies in developing a proposal.

In response, the Commission created a Working Group on Access to Legal Services
for Low-Income Texans, which was led by the Honorable Michael Massengale, Lisa
Bowlin Hobbs, and Kennon L. Wooten, and assisted by Commission Chair Harriet Miers,
Commission employees, and representatives from the National Center for State Courts.
The Working Group met five times in 2023—on January 30, April 26, July 27, September
26, and November 2. Shortly after its first meeting, the Working Group divided into
subject-matter subcommittees, including the Scope of Practice Subcommittee and the
Paraprofessional Licensing Subcommittee, to study issues and make recommendations
for allowing certain qualified individuals to provide limited legal services to low-income
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Texans. These subcommittees included Working Group members as well as others from
the bench and bar. Subcommittee members carried the laboring oar, meeting many times
in 2023 and working between meetings to ensure timely completion of the tasks assigned
to them. In addition, they kept the Working Group apprised of their progress and
gathered its input. The Working Group also sought and collected input from others
throughout the process, including by conducting an online survey, conducting focus
groups, visiting with stakeholders in and beyond the State Bar, and creating an email
inbox for suggestions with assistance from the State Bar. All input was carefully reviewed
and analyzed.

The Working Group submitted its final report to the Commission on December 5,
2023. The Commission considered the Working Group’s recommendations relating to
scope of practice and licensing at its December 15, 2023 meeting, and it approved them
unanimously (with four Commissioners abstaining) as recommendations of the
Commission to the Court.

Records of the above-described meetings, input received, the Working Group’s
report, and other materials are available at https://www.texasatj.org/access-legal-
services-working-group.

The Court extends its gratitude to the Commission, the Working Group leaders
and members, the subcommittee members, the National Center for State Courts, the
State Bar and its various sections, the Texas Board of Law Examiners, the Texas Board
of Legal Specialization, the Office of Court Administration, the Justice Court Training
Center, and the many other groups and individuals who lent their time and expertise to
provide thoughtful input.

After considering the recommendations of the Commission and the supporting
materials provided, the Court concludes that the licensing of legal paraprofessionals and
court-access assistants to provide limited legal services to low-income individuals will
help narrow the justice gap and expand access to justice for low-income individuals.

Accordingly, it is ORDERED that:

1. The Court invites public comments on proposed new Articles XV and XVI of the
State Bar Rules and on proposed amendments to Texas Rules of Civil Procedure
500.4 and 510.4, as set forth in this Order.

2. Articles XV and XVI of the State Bar Rules are provided in clean form. The
amendments to Texas Rules of Civil Procedure 500.4 and 510.4 are provided in
redline form.

3. Comments regarding the new and amended rules should be submitted in writing
to rulescomments@txcourts.gov by November 1, 2024.
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4. The Court will issue an order finalizing the new and amended rules after the close
of the comment period. The Court may change the new and amended rules in
response to public comments. The Court expects the new and amended rules to
take effect on December 1, 2024.

5. The Clerk is directed to:

a. file a copy of this Order with the Secretary of State;

b. cause a copy of this Order to be mailed to each registered member of the
State Bar of Texas by publication in the Texas Bar Journal;

c. send a copy of this Order to each elected member of the Legislature; and
d. submit a copy of this Order for publication in the Texas Register.

Dated: August 6, 2024.
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STATE BAR RULES

ARTICLE XV
LICENSED LEGAL PARAPROFESSIONALS

Section 1. Definitions

A. “Applicant” means a person who files with the State Bar an application for licensure
as a legal paraprofessional.

B. “Approved entity” means:
1. the Court;

2. an organization that reports to the Court, including the Texas Access to Justice
Commission, the Office of Court Administration, the Texas Judicial Commission
on Mental Health, and the Texas Children’s Commission;

3. any Texas court; and
4. eFileTexas.

C. “Complex property issues” means that the suit involves a third-party sale or title
transfer of real estate.

D. “Immigration services” means applying federal, state, and local laws to determine
legal strategies, solutions, consequences, and eligibility related to immigration benefits,
compliance, defenses, and forms of relief, including actions such as selecting, assisting
with, filling out, preparing, and drafting applications, petitions, and filings, and
representing individuals and entities in such matters before federal, state, and local
agencies. For example, immigration services includes the processes of seeking visas,
waivers, lawful permanent residence, and humanitarian benefits (such as asylum, parole,
and U visas). Immigration services also includes providing advice and assistance related
to immigration laws, forms, policies, strategies, and regulations.

E. “Intentional crime” means:

1. a serious crime that requires proof of knowledge or intent as an essential
element; or

2. any crime involving misapplication of money or other property held as a
fiduciary.

F. “Lawyer supervision” means that a lawyer reviews all documents before they are filed,
1s 1dentified in all filings, and is available to answer any questions relating to the tasks
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being completed. It does not mean that the supervising lawyer is required to appear,
whether in person or electronically, for court proceedings.

G. “Low income” means at or below 200% of the federal poverty guidelines as published
annually by the U.S. Department of Health and Human Services.

H. “NALA” means the National Association of Legal Assistants.
I. “NFPA” means the National Federation of Paralegal Associations.

J. “Paralegal” means a person—qualified through various combinations of education,
training, or work experience—who is or has been employed or engaged by a lawyer, law
office, court, governmental agency, nonprofit, or other entity to perform substantive legal
work.

K. “Program” means the Licensed Legal Paraprofessionals Program established by this
Article.

L. “Serious crime” means:
1. barratry;
2. any felony involving moral turpitude;

3. any misdemeanor involving theft, embezzlement, or fraudulent or reckless
misappropriation of money or other property; or

4. any attempt, conspiracy, or solicitation of another to commit any of the
foregoing crimes.

M. “Substantive legal work” includes conducting client interviews and maintaining
general contact with a client, locating and interviewing witnesses, conducting
investigations and research, drafting pleadings and correspondence, summarizing
testimony or discovery, and attending court proceedings. It does not include clerical or
administrative work.

N. “TBLE” means the Texas Board of Law Examiners.

0. “TBLS” means the Texas Board of Legal Specialization.

P. “Uncontested divorce” or “uncontested suit” means a suit in which there is no
opposition by another party to any issue before the court. Uncontested suits include no-
answer default-judgment suits. The filing of a general denial without a request for

affirmative relief does not cause a suit to be contested unless the general denial includes
a contrary position on an issue before the court. The serving of process upon a party does
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not cause the suit to be contested. A suit becomes “contested” when a party files a pleading
or motion with the court that takes a contrary position on any issue before the court or
otherwise communicates to the court, in a hearing or otherwise, a contrary position on
any issue before the court.

Q. “Uncontested court proceeding” means a court proceeding in which there is no
opposition by another party to any issue before the court at that court proceeding.

Section 2. Eligibility
To be eligible for licensure as a legal paraprofessional, an applicant must:
A. have a high school diploma or equivalent;
B. be at least 18 years old;
C. be authorized to work lawfully in the United States;
D. meet at least one of the following criteria:
1. be a TBLS Certified Paralegal,
2. be a Certified Paralegal through NALA;
3. be a Registered Paralegal through NFPA,;
4. have completed an ABA-approved paralegal education program,;
5. have completed a paralegal education program that consists of at least 15
semester credit hours, 30 quarter credit hours, or 100 clock hours of substantive

legal courses;

6. have been employed as a paralegal for at least 5 years and dedicated at least
50% of the applicant’s work to substantive legal work; or

7. have a bachelor’s degree or higher;
E. meet subject-area specific requirements as provided in Section 4;
F. be of present good moral character and fitness as provided in Section 5;

G. have successfully completed the legal paraprofessional examinations as provided in
Section 6, unless expressly exempted under Section 6;

H. be willing to abide by this Article, including the Code of Ethics in Section 9; and
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I. pay the appropriate application, licensing, examination, and enrollment fees.
Section 3. Application, Licensure, and Enrollment

A. An applicant must submit to the State Bar an application for licensure as a legal

paraprofessional and fees in an amount set by the State Bar in consultation with the
Court and TBLE.

B. The application must state the subject matter or matters for which the applicant is
requesting licensure. The subject matters available are:

1. family law;

2. estate-planning and probate law; and

3. consumer-debt law.
C. If the State Bar determines that the applicant has satisfied the requirements of
Section 2, the State Bar must enroll the applicant as a member of the State Bar and
certify the applicant to the Court in the appropriate subject matter or matters. The Clerk
of the Court will issue a corresponding license for each subject matter certified.
D. No general licensure as a legal paraprofessional is available.

Section 4. Subject-Specific Requirements

To be eligible for licensure, an applicant must meet at least one of the following criteria
in each subject matter for which the applicant is requesting licensure:

A. be a TBLS Certified Paralegal in the subject matter;

B. have been employed as a paralegal in Texas and dedicated at least 50% of the
applicant’s work in 3 of the past 5 years to the subject matter; or

C. have completed training approved by the Court or the State Bar for the subject matter.
Section 5. Present Good Moral Character and Fitness Requirement

A. To be eligible for licensure as a legal paraprofessional, an applicant must have present
good moral character and fitness.
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B. Within 270 days after the date of application and fee payment, TBLE or the State Bar
will assess the applicant’s present good moral character and fitness by considering:

1. school-related discipline;
2. criminal-history information, including a criminal background check;

3. professional licenses and certifications held and any disciplinary history related
to those licenses or certifications;

4. reports of unauthorized practice of law either to the Unauthorized Practice of
Law Committee or the State Bar’s Paralegal Division;

5. employment history;

6. military service;

7. legal and financial information, including information about participation in
legal proceedings, child-support judgments and arrearages, and past-due debts;

and

8. information about whether a candidate has ever offered immigration services or
used the term “notario” to refer to their work.

Section 6. Examinations

A. To be eligible for licensure as a legal paraprofessional, an applicant must have
successfully completed:

1. an ethics examination; and

2. except as provided in paragraph (D), the subject-matter examination in each
subject matter for which the applicant is requesting licensure.

B. The ethics examination covers the Code of Ethics in Section 9 and other ethics rules,
including ethics related to a licensed legal paraprofessional’s permitted activities under
Section 7.

C. The subject-matter examination covers the subject matter in which the applicant
requests licensure. The family-law examination must cover best practices for referring
matters that may adversely affect immigration status.

D. An applicant is exempt from the subject-matter examination if the applicant:

1. has received a score of 260 on the Texas State Bar Examination;
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2. has taken another examination that tests competency in the subject matter,
including an examination by TBLS, NALA, or NFPA; or

3. has met another exemption standard set by the State Bar.
E. An applicant who has failed the ethics examination 5 times cannot become a licensed
legal paraprofessional in any subject matter. An applicant who has failed a subject-
matter examination 5 times cannot become a licensed legal paraprofessional in that
subject matter. For good cause, the State Bar may waive this prohibition.

Section 7. Permitted Practice

A. As set forth in this Section, a legal paraprofessional licensed by the Court may provide
limited legal services to clients with low income.

B. In representing a client, a licensed legal paraprofessional must:
1. obtain the client’s self-certification, by affidavit or unsworn declaration under
Chapter 132 of the Texas Civil Practice and Remedies Code, that the client has low
income;
2. enter into a written engagement agreement with the client explaining that the
licensed legal professional is not a lawyer and describing the limited scope of the

representation; and

3. provide the client with a brochure approved by the State Bar explaining the
Program and how to report concerns or potential violations.

C. A legal paraprofessional licensed by the Court in any of the available subject matters
may represent a client, without lawyer supervision, in a civil suit in justice court,
including:
1. handling the preparation, litigation, and settlement of a suit;
2. communicating with an unrepresented opposing party or, if represented, the
lawyer, authorized agent, licensed legal paraprofessional, or court-access assistant
for the opposing party;

3. perfecting an appeal of a judgment to the county court; and

4. handling post-judgment collection, discovery, and receiverships.
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D. Family Law.

1. Except as provided in paragraph (2), a legal paraprofessional licensed by the
Court in family law may provide, without lawyer supervision, the following limited
legal services in an uncontested divorce that does not involve children or complex
property issues:

a. advise a client on completing and file family law forms that have been
approved by an approved entity;

b. represent a client in court proceedings, including preparation of
affidavits in support of temporary orders and divorce decrees;

c. communicate with the court on issues related to the matters described in
paragraphs (a) and (b); and

d. communicate with an unrepresented opposing party or, if represented,
the lawyer or licensed legal paraprofessional for the opposing party on issues
related to the matters described in paragraphs (a) and (b).

2. When providing services under paragraph (2), the licensed legal
paraprofessional must not, without lawyer review, prepare a qualified domestic
relations order (“QDRO”) required to make the division of retirement funds
effective. If not preparing a QDRO, the licensed legal paraprofessional must advise
the client to seek prompt assistance from a lawyer.

3. A legal paraprofessional licensed by the Court in family law may provide, with
lawyer supervision, the following limited legal services in an uncontested suit for
protection under Title IV of the Family Code or in an uncontested suit affecting the
parent—child relationship—including an uncontested divorce involving children—
that only involves standard conservatorship provisions, standard possession
schedules, and guideline child-support issues:

a. advise a client on completing and file family law forms that have been
approved by an approved entity;

b. represent a client in court proceedings, including preparation of
affidavits in support of temporary orders and final orders;

c. communicate with the court on issues related to the matters described in
paragraphs (a) and (b); and

d. communicate with an unrepresented opposing party or, if represented,

the lawyer or licensed legal paraprofessional for the opposing party on issues
related to the matters described in paragraphs (a) and (b).

Misc. Docket No. 24-9050 Page 11



000062

4. An uncontested suit affecting the parent—child relationship in paragraph (3)
excludes any suit where the Texas Department of Family and Protective Services
1s a party to the suit.
E. Estate-Planning and Probate Law. A legal paraprofessional licensed by the Court in
estate-planning and probate law may provide, without lawyer supervision, the following
limited legal services:
1. advise a client on completing and file the following forms:
a. Health Insurance Portability and Accountability Act release;
b. annual reports of a person in guardianship;
c. medical power of attorney;
d. declaration of guardian;
e. directive to physicians;
f. declaration for mental health treatment;
g. supported decision-making agreements;
h. statutory durable power of attorney;
1. transfer on death deed;
j.  small estate affidavit; and
k. muniment of title application;
2. in addition to the forms in paragraph (1), advise a client on completing and file
estate-planning and probate forms that have been approved by statute or an

approved entity;

3. represent a client in an uncontested court proceeding related to a muniment of
title;

4. communicate with the court on matters related to annual reports of a person in
guardianship, small estate affidavits, or muniment of title applications; and
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5. communicate with an unrepresented opposing party or, if represented, the
lawyer or licensed legal paraprofessional for the opposing party on issues related
to the matters described in paragraphs (1) to (3).

F. Consumer-Debt Law. A legal paraprofessional licensed by the Court in consumer-debt
law may provide, without lawyer supervision, the following limited legal services in

courts other than justice courts:

1. advise a client on completing and file consumer-debt forms that have been
approved by statute or an approved entity;

2. represent a client in an uncontested court proceeding related to consumer debt;

3. communicate with the court on issues related to the matters described in
paragraphs (1) and (2); and

4. communicate with an unrepresented opposing party or, if represented, the
lawyer or licensed legal paraprofessional for the opposing party on issues related
to the matters described in paragraphs (1) and (2).

G. Nothing in this Article should be construed as:

1. limiting a licensed legal paraprofessional’s or other person’s ability to provide
legal information, including:

a. providing information about court rules, court terminology, and court
procedure, including how to initiate, advance, and finalize a suit and

compliance with local procedure;

b. directing to legal resources, forms, and referrals;

e

encouraging litigants to consult a lawyer;
d. offering educational classes and informational materials;

. recording on forms verbatim,;

®

f. reviewing forms and other documents for completeness and, if
incomplete, stating why the form or document is incomplete; and

g. explaining how to navigate a courthouse, including providing

information about security requirements and directional information and
explaining how to obtain access to a suit file or request an interpreter;
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2. regulating the use of paralegals by lawyers; or

3. regulating the activities an authorized agent or court-access assistant can
perform in justice court suits under Texas Rule of Civil Procedure 500.4.

Section 8. Appearance, Client Protection, and Withdrawal

A. If a licensed legal paraprofessional’s representation involves appearing before or
communicating with a court, then the licensed legal paraprofessional must file a notice
of limited appearance signed by the licensed legal paraprofessional and the client. The
notice must be served on all parties. The notice must identify:

1. the licensed legal paraprofessional making the limited appearance;

2. the subject matter or matters in which the licensed legal paraprofessional is
licensed;

3. the party the licensed legal paraprofessional represents;

4. the tasks for which the licensed legal paraprofessional will represent the party;
and

5. the service information for the licensed legal paraprofessional.
B. If, during the representation of a client, the licensed legal paraprofessional learns that
the suit requires performance of activities beyond those permitted in Section 7, the
licensed legal paraprofessional must take appropriate steps to protect the client,

including:

1. notifying the client in writing or in a court proceeding of the scope issues and of
all pending deadlines or settings known to the licensed legal professional;

2. providing the court and the opposing party with the client’s service information;
3. requesting an extension or continuance from the court, as appropriate;
4. directing the client to known resources;

5. surrendering papers and property to which the client is entitled; and
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6. if the suit requires performance of activities wholly beyond those permitted in
Section 7, do at least one of the following:

a. move to withdraw consistent with Texas Rule of Civil Procedure 10; or
b. add a lawyer in charge.
Section 9. Code of Ethics

A. A licensed legal paraprofessional must maintain a high standard of competency and
ethical conduct to better assist the legal profession in fulfilling its duty to provide quality
legal services to the public and to contribute to the integrity of the legal profession.

B. A licensed legal paraprofessional must only engage in the practice of law as permitted
in Section 7 or as otherwise authorized by statute or Court rule.

C. Alicensed legal paraprofessional must exercise care in using independent professional
judgment and in determining the extent to which a client may be assisted within the
scope of the licensed legal paraprofessional’s license.

D. A licensed legal paraprofessional owes a duty of candor to a court consistent with the
duty owed by lawyers under Rule 3.03 of the Texas Disciplinary Rules of Professional
Conduct.

E. A licensed legal paraprofessional must preserve and protect the confidences and
secrets of a client as required by lawyers under Rule 1.05 of the Texas Disciplinary Rules
of Professional Conduct.

F. A licensed legal paraprofessional must avoid any interest or association that
constitutes a conflict of interest pertaining to a client matter. Avoidance may include
withdrawal if a representation becomes improper.

1. A licensed legal paraprofessional must not represent opposing parties to the
same litigation.

2. A licensed legal paraprofessional must not represent a person if the
representation of that person:

a. involves a substantially related matter in which that person’s interests
are materially and directly adverse to the interests of another client of the
licensed legal paraprofessional or the licensed legal paraprofessional’s firm;

or

b. reasonably appears to be or become adversely limited by:
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1. the licensed legal paraprofessional’s or the licensed legal
paraprofessional’s firm’s responsibilities to another client or to a third
person; or

1. the licensed legal paraprofessional’s or licensed legal
paraprofessional’s firm’s own interests.

3. A licensed legal paraprofessional who has represented multiple parties in a
matter must not thereafter represent any of such parties in a dispute among the
parties arising out of the matter unless prior consent is obtained from all such
parties to the dispute.
G. A licensed legal paraprofessional must not make or sponsor a false or misleading
communication about the licensed legal paraprofessional’s qualifications or services and,
to the extent applicable, should follow the advertising rules applicable to lawyers under
Section VII of the Texas Disciplinary Rules of Professional Conduct.
H. A licensed legal paraprofessional must not provide immigration services.
I. A licensed legal paraprofessional must not charge or receive, either directly or
indirectly, any compensation for preparing a legal instrument affecting title to real
property under Texas Government Code § 83.001.

Section 10. Court Sanctions and Discipline

A. A licensed legal paraprofessional may be sanctioned by a court in the same manner as
a lawyer.

B. A complaint against a licensed legal paraprofessional must be filed with the State Bar.

C. The State Bar must notify the licensed legal paraprofessional of the complaint and
Investigate.

D. After an investigation, the State Bar must:

1. dismiss the complaint with notice to the licensed legal paraprofessional and the
complainant; or

2. request a response from the licensed legal paraprofessional and conduct a
hearing.

E. The State Bar may suspend or revoke a license for:

1. a violation of this Article;
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2. for a court sanction against the licensed legal paraprofessional; or
3. for conviction of a serious crime or intentional crime or being placed on
probation, with or without an adjudication of guilt, for a serious crime or
intentional crime.
F. A licensed legal paraprofessional seeking to appeal a license suspension or revocation
must submit a written appeal to the Executive Director of the State Bar or within 30
days. The licensed legal paraprofessional must elect to have the appeal heard by either:

1. the Executive Director of the State Bar or the Executive Director’s designee; or

2. a single member of the Board of Disciplinary Appeals who will be selected on a
randomized basis.

G. The State Bar must notify the Clerk of the Court when a licensed legal
paraprofessional’s license is suspended or revoked.

Section 11. Duty to Notify; Annual Licensing Requirements
A. A licensed legal paraprofessional must notify the State Bar of:
1. any change in contact information within 30 days of the change; and
2 any arrests or court sanctions received immediately after the arrest or sanction.

B. A licensed legal paraprofessional must comply with the following each year to renew
licensure:

1. pay annual dues in an amount set by the State Bar in consultation with the
Court;

2. complete at least 3 hours of continuing education on ethics;

3. complete at least 7 hours of continuing education in each subject matter in
which the licensed legal paraprofessional is licensed to practice; and

4. report the number of clients served by the licensed legal paraprofessional under
this Article and any other data requested by the State Bar.

C. The initial compliance year for each member is the 12-month period that begins on
the first date of the licensed legal paraprofessional’s birth month following the date of
licensure. All subsequent compliance years begin on the first date of the licensed legal
paraprofessional’s birth month.
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D. Alicensed legal paraprofessional’s license may be suspended for failure to comply with
paragraphs (A) or (B). A licensed legal paraprofessional’s license may be revoked for
failure to comply with the duty to notify in paragraph (A)(2) and the education
requirements in paragraphs (B)(2) and (B)(3).

Section 12. Privilege

The rules of law and evidence relating to privileged communications between lawyer and
client govern communications made or received by a licensed legal paraprofessional

performing activities under this Article.

ARTICLE XVI
LICENSED COURT-ACCESS ASSISTANTS

Section 1. Definitions
A. “Approved legal assistance organization” means:
1. a nonprofit that:
a. 1s funded in part by the Texas Access to Justice Foundation;
b. is funded in part by the Legal Services Corporation; or
c. provides at least 50% of its legal services at no cost to individuals living
at or below 200% of the federal poverty guidelines published annually by the
U.S. Department of Health and Human Services;

2. a clinic or pro bono program of a Texas law school; or

3. a pro bono project or program of the State Bar or of a local or specialty bar
association within Texas.

B. “JCTC” means the Justice Court Training Center.

Section 2. Eligibility

To be eligible for licensure as a court-access assistant, an applicant must:

A. have completed justice court training approved by the Court or JCTC that includes
training on justice court procedures, professional conduct, and the substantive areas of

civil law handled by justice courts;

B. pass a criminal-history background check; and

Misc. Docket No. 24-9050 Page 18



000069

C. provide a certificate of sponsorship by an approved legal assistance organization.
Section 3. Application, Licensure, and Enrollment

A. An applicant must submit to the State Bar an application for licensure as a court-
access assistant.

B. The application must be in the form directed by the State Bar and include a certificate
of sponsorship by the approved legal assistance organization explaining the scope of the
applicant’s services, the processes for lawyer supervision, and any training provided.

C. If the State Bar determines that the applicant has satisfied the requirements of
Sections 2 and 3, the State Bar must enroll the applicant as a member of the State Bar
and certify the applicant to the Court. The Clerk of the Court will issue a corresponding
license.

Section 4. Permitted Practice
A. A licensed court-access assistant may, under the supervision of a lawyer at the
sponsoring approved legal assistance organization, provide in a civil justice court suit
legal services on which they have been trained if the licensed court-access assistant:
1. informs all clients in writing that the court-access assistant is not a lawyer; and
2. obtains written consent from the client to their representation by a non-lawyer.
B. To supervise a licensed court-access assistant, a lawyer must be available to answer
any questions relating to documents filed and other tasks undertaken by the licensed
court-access assistant but need not appear, whether in person or electronically, with the
licensed court-access assistant for court proceedings. A sponsoring approved legal
assistance organization must adopt policies for lawyer supervision of its licensed court-

access assistants.

C. Nothing in this Article should be construed as limiting a licensed court-access
assistant’s or other person’s ability to provide legal information, including:

1. providing information about court rules, court terminology, and court
procedure, including how to initiate, advance, and finalize a suit and compliance
with local procedure;

2. directing to legal resources, forms, and referrals;

3. encouraging litigants to consult a lawyer;

4. offering educational classes and informational materials;
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5. recording on forms verbatim;

6. reviewing forms and other documents for completeness and, if incomplete,
stating why the form or document is incomplete; and

7. explaining how to navigate a courthouse, including providing information about
security requirements and directional information and explaining how to obtain
access to a suit file or request an interpreter.

Section 5. License Revocation; Reinstatement

A. A license issued to a court-access assistant is revoked and the court-access assistant
must cease any activities permitted under Section 4:

1. for good cause and upon notice and an opportunity to be heard by the State Bar;
or

2. upon the termination of sponsorship by the sponsoring approved legal
assistance organization.

B. A license revoked under paragraph (A)(2) may be reinstated upon submission of a new
application and certification of sponsorship by another approved legal assistance

organization.

C. The State Bar must notify the Clerk of the Court when a court-access assistant’s
license is revoked.

Section 6. Sponsor Obligations
The sponsoring approved legal assistance organization must:
A. require all licensed court-access assistants to complete at least 3 hours of continuing
education by the sponsoring approved legal assistance organization or another entity
approved by the Court or JCTC; and
B. immediately notify the State Bar if it:
1. has knowledge that the licensed court-access assistant has committed conduct
that raises a substantial question as to the court-access assistant’s honesty,

trustworthiness, or fitness to assist clients; or

2. will no longer sponsor the licensed court-access assistant; and
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C. annually report the number of clients served by the licensed court-access assistants
under this Article and any other data requested by the State Bar.

Section 7. Compensation
A licensed court-access assistant must not directly charge a client for services or claim or
receive a percentage fee, contingency fee, or origination fee. However, nothing in these
rules is intended to prevent the licensed court-access assistant from being paid for
services by the sponsoring approved legal assistance organization.
Section 8. Privilege
The rules of law and evidence relating to privileged communications between lawyer and
client govern communications made or received by a licensed court-access assistant
performing activities under this Article.
TEXAS RULES OF CIVIL PROCEDURE
PART V - RULES OF PRACTICE IN JUSTICE COURTS
RULE 500. GENERAL RULES

Kkt
RULE 500.4. REPRESENTATION IN JUSTICE COURT CASES
(a)  Representation of an Individual. An individual may:

(1) represent himself or herself;

9 ] 1) Lorizod . . ;

(32) be represented by:

(A)  an attorney-:

(B) 1n an eviction case, an authorized agent:

© a legal paraprofessional licensed by the Supreme Court under Article
XV of the State Bar Rules: or

(D)  a court-access assistant licensed by the Supreme Court under Article
XVI of the State Bar Rules.
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(b)  Representation of a Corporation or Other Entity. A corporation or other entity may:

(1)  be represented by an employee, owner, officer, or partner of the entity who
1s not an attorney;

(2) be represented by a property manager or other authorized agent in an
eviction case; or

3) be represented by an attorney.

(c) Assisted Representation. The court may,—fer—goed—eause;must allow an self-
represented individual representing-himself-er-herself-to be assisted in court by a
family member or other individual who is not being compensated_by the self-
represented individual, unless the court determines there is good cause not to allow
such assistance. The self-represented individual must be present for any court
proceeding in which assistance is provided.

(d) Notice If representation by a non-attorney under paragraph (a)(2) involves
appearing before or communicating with the court, then the non-attorney must file
a notice of limited appearance signed by the non-attorney and the client. The notice
must be served on all parties. The notice must identify:

(1) the non-attorney making the limited appearance;

(2) the party the non-attorney represents:

(3) the tasks for which the non-attorney will represent the party:

(4) the service information for the non-attorney:; and

(5) if the non-attorney is a court-access assistant:

(A)  the tasks on which the court-access assistant is trained:

(B) the court-access assistant’s sponsoring approved legal assistance
organization, as defined in Article XVI of the State Bar Rules; and

(0) any limitations placed on the court-access assistant’s representation
by that organization.

*k%
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RULE 510. EVICTION SUITS

RULE 510.4. ISSUANCE, SERVICE, AND RETURN OF CITATION

(a)  Issuance of Citation, Contents. When a petition 1s filed, the court must
immediately issue citation directed to each defendant. The citation must:

1)
2)
3)
(4)
®)
(6)
(7)
®)
)

(10)

(11)

(12)

(13)

(14)

be styled “The State of Texas”;

be signed by the clerk under seal of court or by the judge;
contain the name, location, and address of the court;
state the date of filing of the petition;

state the date of issuance of the citation;

state the file number and names of parties;

state the plaintiff’s cause of action and relief sought;

be directed to the defendant;

state the name and address of attorney for plaintiff, or if the plaintiff does
not have an attorney, the address of plaintiff;

state the day the defendant must appear in person for trial at the court
1ssuing citation, which must not be less than 10 days nor more than 21 days
after the petition is filed;

notify the defendant that if the defendant fails to appear in person for trial,
judgment by default may be rendered for the relief demanded in the petition;

inform the defendant that, upon timely request and payment of a jury fee no
later than 3 days before the day set for trial, the case will be heard by a jury;

contain all warnings required by Chapter 24 of the Texas Property Code;
and

include the following statement: “For further information, wvisit
www.texaslawhelp.org and consult Part V of the Texas Rules of Civil
Procedure, which i1s available online and also at the court listed on this
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citation. To determine whether you may represent vourself or be
represented by an attorney or other individual in this case, consult Texas
Rule of Civil Procedure 500.4.”

*k%
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Ethics Opinions and Guidance Regarding Artificial
Intelligence as of August 30, 2024

Lawyer Ethics Opinions:
D.C. Bar Ethics Opinion 388, Attorney’s Use of Generative Artificial

Intelligence in Client Matters.
Ethics Opinion 388

Florida Bar Ethics Opinion 24-1.
Opinion 24-1 — The Florida Bar

Missouri Informal Opinion 2024-11 (Office of Legal Ethics Counsel and Advisory Committee of
the Supreme Court of Missouri), Lawyer’s Use of Generative Artificial Intelligence (Al); Candor
to the Court or Tribunal; Competence; Confidentiality; Supervision of Nonlawyers.

Informal Opinion Number: 2024-11 - MO-Legal-Ethics.org

North Carolina State Bar Proposed 2024 Formal Ethics Opinion 1, Use of Artificial
Intelligence in a Law Practice. The proposed opinion is no longer publicly posted. After

publication and period for comment, the Ethics Committee returned the inquiry to its
subcommittee for further study.

Pennsylvania Bar Association: Joint Opinion 2024-200, Ethical Issues Regarding the Use of
Artificial Intelligence.
2024-200 - Joint Formal Opinion 2024-200 (May 22, 2024): ETHICAL ISSUES REGARDING

THE USE OF ARTIFICTAL INTELLIGENCE

West Virginia Lawyer Disciplinary Board Request for Comments, Draft Legal Ethics Opinion
24-01, Artificial Intelligence.
https://files.constantcontact.com/75edd16b001/db6ae758-78c8-41e3-93aa-cd57clcaeb03.pdf

Judicial Ethics Opinions:

Michigan Judicial Ethics Opinion JI-155:
https://www.michbar.org/opinions/ethics/numbered opinions/JI-155

West Virginia Judicial Advisory Opinion 2023-22.

JIC Advisory Opinion 2023-22

ABA Formal Opinions:

ABA Formal Opinion 512, Generative Artificial Intelligence Tools.
Formal Opinion 512



https://www.dcbar.org/for-lawyers/legal-ethics/ethics-opinions-210-present/ethics-opinion-388
https://www.dcbar.org/for-lawyers/legal-ethics/ethics-opinions-210-present/ethics-opinion-388
https://www.floridabar.org/etopinions/opinion-24-1/
https://www.floridabar.org/etopinions/opinion-24-1/
https://mo-legal-ethics.org/informal-opinion/2024-11/#:%7E:text=An%20ethical%20framework%20for%20the,to%20educate%20lawyers%20and%20nonlawyers.
https://mo-legal-ethics.org/informal-opinion/2024-11/#:%7E:text=An%20ethical%20framework%20for%20the,to%20educate%20lawyers%20and%20nonlawyers.
https://www.pabar.org/Members/catalogs/Ethics%20Opinions/Formal/Joint%20Formal%20Opinion%202024-200.pdf
https://www.pabar.org/Members/catalogs/Ethics%20Opinions/Formal/Joint%20Formal%20Opinion%202024-200.pdf
https://files.constantcontact.com/75edd16b001/db6ae758-78c8-41e3-93aa-cd57c1caeb03.pdf
https://www.michbar.org/opinions/ethics/numbered_opinions/JI-155
https://www.courtswv.gov/sites/default/pubfilesmnt/2023-11/JIC%20Advisory%20Opinion%202023-22_Redacted.pdf
https://www.courtswv.gov/sites/default/pubfilesmnt/2023-11/JIC%20Advisory%20Opinion%202023-22_Redacted.pdf
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/ethics-opinions/aba-formal-opinion-512.pdf
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/ethics-opinions/aba-formal-opinion-512.pdf
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ABA Formal Opinion 477R, Securing Communication of Protected Client Information.
https://www.americanbar.org/content/dam/aba/administrative/professional responsibility/ethics-
opinions/aba-formal-opinion-477.pdf

Guidance from State Bar Associations and Courts:

State Bar of California, Practical Guidance for the Use of Generative Artificial Intelligence in the
Practice of Law.
Generative Al Practical Guidance - State Bar of California

State Bar of Michigan, Artificial Intelligence for Attorneys — Frequently Asked Questions.
https://www.michbar.org/opinions/ethics/AIFAQs

New Jersey Supreme Court Committee on Al and the Courts, Notice — Legal Practice:
Preliminary Guidelines on the Use of Artificial Intelligence by New Jersey Lawyers.
https://www.njcourts.gov/notices/notice-legal-practice-preliminary-guidelines-use-of-artificial-
intelligence-new-jersey

Virginia State Bar, Guidance on Generative Artificial Intelligence.
https://www.vsb.org/Site/lawyers/ethics.aspx

State Bar Task Force Reports:

State Bar of Texas Taskforce for Responsible Al in the Law, 2023-24 Year-End Report.
https://www.texasbar.com/AM/Template.cfm?Section=Meeting_Agendas_and_Minutes&Templ
ate=/CM/ContentDisplay.cfm&ContentID=64635

New Jersey State Bar Association Task Force on Artificial Intelligence (Al) and the Law:
Report, Requests, Recommendations, and Findings.
https://njsba.com/wp-content/uploads/2024/05/NJSBA-TASK-FORCE-ON-AI-AND-THE-
LAW-REPORT-final.pdf

New York State Bar Association Task Force on Artificial Intelligence, Report and
Recommendations to the NYSBA House of Delegates, April 6, 2024.
https://nysba.org/app/uploads/2022/03/2024-April-Report-and-Recommendations-of-the-Task-
Force-on-Artificial-Intelligence.pdf

Judicial Task Forces:

California Judicial Council Artificial Intelligence Task Force.
https://www.courts.ca.gov/76644.htm

New York State Unified Court System, Advisory Committee on Artificial Intelligence and the
Courts.
https://www.nycourts.gov/LegacyPDFS/press/pdfs/PR24 16.pdf



https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/ethics-opinions/aba-formal-opinion-477.pdf
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/ethics-opinions/aba-formal-opinion-477.pdf
https://www.calbar.ca.gov/Portals/0/documents/ethics/Generative-AI-Practical-Guidance.pdf
https://www.calbar.ca.gov/Portals/0/documents/ethics/Generative-AI-Practical-Guidance.pdf
https://www.michbar.org/opinions/ethics/AIFAQs
https://www.njcourts.gov/notices/notice-legal-practice-preliminary-guidelines-use-of-artificial-intelligence-new-jersey
https://www.njcourts.gov/notices/notice-legal-practice-preliminary-guidelines-use-of-artificial-intelligence-new-jersey
https://www.vsb.org/Site/lawyers/ethics.aspx
https://www.texasbar.com/AM/Template.cfm?Section=Meeting_Agendas_and_Minutes&Template=/CM/ContentDisplay.cfm&ContentID=64635
https://www.texasbar.com/AM/Template.cfm?Section=Meeting_Agendas_and_Minutes&Template=/CM/ContentDisplay.cfm&ContentID=64635
https://njsba.com/wp-content/uploads/2024/05/NJSBA-TASK-FORCE-ON-AI-AND-THE-LAW-REPORT-final.pdf
https://njsba.com/wp-content/uploads/2024/05/NJSBA-TASK-FORCE-ON-AI-AND-THE-LAW-REPORT-final.pdf
https://nysba.org/app/uploads/2022/03/2024-April-Report-and-Recommendations-of-the-Task-Force-on-Artificial-Intelligence.pdf
https://nysba.org/app/uploads/2022/03/2024-April-Report-and-Recommendations-of-the-Task-Force-on-Artificial-Intelligence.pdf
https://www.courts.ca.gov/76644.htm
https://www.nycourts.gov/LegacyPDFS/press/pdfs/PR24_16.pdf
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Lawyer Disciplinary Case:

In re Crabill:
People v. Zachariah C. Crabill. 23PDJ067. November 22, ...

Legislation:

A.B. 2811, California Legislature 2023—24 Regular Session. An act to add Section 6068.1 to the
Business and Professions Code, relating to artificial intelligence. Amends the California State
Bar Act.

Bill Text: CA AB2811 |2023-2024 | Regular Session | Introduced

ABA Compilations:

Artificial Intelligence: Legal Issues, Policy, and Practical Strategies, Presidential ABA Task
Force on Law and Artificial Intelligence and ABA Science and Technology Law Section,
released July 26, 2024.

Artificial Intelligence: Legal Issues, Policy, and Practical ...

ABA Resolution 604 and Report on Artificial Intelligence.
https://www.americanbar.org/content/dam/aba/directories/policy/midyear-2023/604-midyear-

2023.pdf

ABA Task Force on Law and Artificial Intelligence.
Task Force on Law and Artificial Intelligence

ABA Website on State Al Task Force Information.
State Al Task Force Information

ABA/Bloomberg Law Lawyers’ Manual on Professional Conduct — Practical Guidance,
Comparison Table of State Legal Ethics Guidance on Artificial Intelligence (Al)
https://www.bloomberglaw.com/product/mopc/document/X2JK49QC000000



https://coloradosupremecourt.com/PDJ/Decisions/Crabill,%20Stipulation%20to%20Discipline,%2023PDJ067,%2011-22-23.pdf
https://coloradosupremecourt.com/PDJ/Decisions/Crabill,%20Stipulation%20to%20Discipline,%2023PDJ067,%2011-22-23.pdf
https://legiscan.com/CA/text/AB2811/id/2930568#:%7E:text=This%20bill%20would%20express%20the,any%20court%20in%20this%20state.
https://legiscan.com/CA/text/AB2811/id/2930568#:%7E:text=This%20bill%20would%20express%20the,any%20court%20in%20this%20state.
https://www.americanbar.org/products/inv/book/443758527/#:%7E:text=and%20the%20judiciary.-,The%20book%20covers%20a%20wide%20range%20of%20important%20topics%20concerning,including%20AI%20governance%20and%20ethics
https://www.americanbar.org/products/inv/book/443758527/#:%7E:text=and%20the%20judiciary.-,The%20book%20covers%20a%20wide%20range%20of%20important%20topics%20concerning,including%20AI%20governance%20and%20ethics
https://www.americanbar.org/content/dam/aba/directories/policy/midyear-2023/604-midyear-2023.pdf
https://www.americanbar.org/content/dam/aba/directories/policy/midyear-2023/604-midyear-2023.pdf
https://www.americanbar.org/groups/leadership/office_of_the_president/artificial-intelligence/
https://www.americanbar.org/groups/leadership/office_of_the_president/artificial-intelligence/
https://www.americanbar.org/groups/centers_commissions/center-for-innovation/state-ai-task-force-information/
https://www.americanbar.org/groups/centers_commissions/center-for-innovation/state-ai-task-force-information/
https://www.bloomberglaw.com/product/mopc/document/X2JK49QC000000
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Texas Rules of Disciplinary Procedure
(Including Amendments Effective December 18, 2023)

https://www.texasbar.com/AM/Template.cfm?Section=Home& Content]D=62528 & Template=/C
M/ContentDisplay.cfm



https://www.texasbar.com/AM/Template.cfm?Section=Home&ContentID=62528&Template=/CM/ContentDisplay.cfm
https://www.texasbar.com/AM/Template.cfm?Section=Home&ContentID=62528&Template=/CM/ContentDisplay.cfm



