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Knock and Talk

When law enforcement can enter your home.

sy BRANDON W. BARNETT AND BRANDY ROBERTS HANKINS

“Knock, knock!”

“Who is there?”

“The police and the FBI, may we
come in please?”

There is a knock at the door. You look
out your peephole and see law enforce-
ment. Do you have to open your door?
If you open your door, do you have to let
them in? What if they don’t have a war-
rant but ask nicely and start talking to you?
If you give consent to law enforcement
to enter your home, can evidence seized
be used against you in court later on?

This article summarizes United States .
Danhach, a case recently decided in the
U.S. Court of Appeals for the Fifth Circuit.

Evidence is seized after police politely
ask if they can come inside.

The Houston Police Department and
the FBI had been investigating Sameh
Khaled Danhach and his business associate
for possible involvement in organized
retail theft. As part of the investigation,
law enforcement began surveilling a
warehouse that Danhach had been seen
entering on multiple occasions and to
which a car used in stealing over-the-
counter drugs and expensive baby for-
mula had been linked.

After several weeks of surveillance, law
enforcement approached the warehouse
and knocked on the door. They did not
have a search warrant at this point; they
were simply performing a “knock and talk.”
Danhach’s business associate permitted
the officers to enter, as surveillance cameras
rolled capturing the entire conversation.

As they talked, the officers saw trash
bags full of merchandise and other indi-
cators of stolen goods out in the open.
Citing this evidence in a later probable
cause affidavit, law enforcement obtained
a search warrant and seized the items as
potential evidence for trial.

Danhach was charged with conspiracy
to transport stolen goods in interstate
commerce and also with aiding and abet-
ting the interstate transportation of stolen

494 Texas Bar Jowrnal ® June 2016

OTC medication and baby formula,
violations of 18 U.S.C. § 371 and 18
U.S.C. § 2314, among other charges.

At trial, Danhach filed a motion to
suppress the evidence seized from the
warehouse arguing that the police “con-
ducted an unlawful warrantless sweep of
the building.” The trial judge denied
the motion, finding that the “unlawful
warrantless sweep” was actually a valid
knock and talk. Ultimately, the jury
found Danhach guilty on all counts and
the judge sentenced him to 151 months
in prison and a three-year term of super-
vised release. Danhach appealed.

The ‘knock and talk’ procedure, the ‘plain
view' doctrine, and consent collide.
Courts have recognized the “knock and
talk” technique as “a reasonable investiga-
tive tool when officers seek to gain an occu-
pant’s consent to search or when officers
reasonably suspect criminal activity.”' Evi-
dence may be cited in support of a search
warrant if (1) law enforcement entered the
area where the item was located; (2) the
item was in plain view; (3) the incriminat-
ing nature of the item was immediately
apparent; and (4) law enforcement had
a lawful right of access to the item.”
However, if for some reason the “plain
view” doctrine does not stand up to the facts
of a case, then “consent to enter” may be an
alternative argument, but “the government
must demonstrate that there was effective
consent that was given voluntarily by a
party with actual or apparent authority.”
Here, the Fifth Circuit agreed with the
district court and affirmed judgment and
sentence, holding that law enforce-
ment permissibly used the knock and talk
technique. The court pointed out that
video surveillance was consistent with
law enforcement’s account that the offi-
cers obtained valid consent prior to enter-
ing the warehouse. Furthermore, after law
enforcement entered, Danhach’s business
associate gave them permission to walk
around the warehouse. The stolen goods

were in plain view and were immediately
apparent and indicative of criminal activ-
ity. Based on this series of events, “even if
any evidence cited in the warrant ... was
not covered by the plain view doctrine,
the record supports the conclusion that
the agents asked for and received consent
for a full search of the warehouse.”
Danhach did not offer any evidence to
show that the consent was coerced in any
manner, nor did he offer any evidence that
the items seized were not in plain view.

Consent to search + items of criminality in
plain view = probable cause for a warrant.

In sum, law enforcement may ask to
enter a premises without a warrant and if
consent is obtained from a person who is
“in charge” or who looks to be “in charge,”
then that consent is sufficient according
to the Fifth Circuit, citing previous cases.

Once lawfully inside a dwelling or
premises, if law enforcement officers see,
in plain view, objects that appear to be evi-
dence of a crime, then those items may be
the basis of a warrant to seize the items and
to conduct an even more extensive search.

The officers in this case performed a
valid knock and talk, obtained consent
for a more extensive viewing of the
premises, saw fruits of criminal activity
in plain view, obtained a warrant, and
made the case against Danhach.

Who knows what might have hap-
pened if the officers had not been invited
into the warehouse in the first place? I sup-
pose it pays to be charming if you want to
execute an effective knock and talk. Ty

Notes

1. United States v. Jones, 239 E3d 716, 720 (5th Cir. 2001);
Kentucky v. King, 563 U.S. 452, 469 (2011).

2. United States v. Jackson, 569 E 3d 236, 242 (5th Cir. 2010).

3. United States v. Scroggins, 599 E3d 433, 440 (5th Cir. 2010).

This article was previously published and reprinted with
permission of the authors.
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