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         Committee on Disciplinary Rules and Referenda 
 

Agenda 
 
Date and Time: Wednesday, May 1, 2024 – 10:00 a.m. CDT by Teleconference  
 
Join by Meeting Link: https://texasbar.zoom.us/j/89426426780  
Or Join by Telephone: 888-788-0099 (Toll Free); Meeting ID: 894 2642 6780  
 
View Meeting Agenda and Materials: https://www.texasbar.com/cdrr/participate  
 
 
1. Call to Order; Roll Call 
 
2. Comments from the Chair 

 
3. Discussion and Possible Action: Approval of the Minutes of the Last Meeting (Bates Numbers 

000003 – 000004) 
 

4. Discussion and Possible Action: Rule 1.04. Fees, Texas Disciplinary Rules of Professional 
Conduct (TDRPC) (Bates Numbers 000005 – 000011)  

 
Consider Initiation of the Rule Proposal Process and Possible Publication of Proposed Rule 
Amendments in the Texas Bar Journal and Texas Register; Consider Possible Amendments to 
and Recommendation of Comments to Proposed Rule  
 

5. Discussion and Possible Action: Rule 1.14. Safekeeping Property, TDRPC (Bates Numbers 
000005 – 000011) 
 
Consider Initiation of the Rule Proposal Process and Possible Publication of Proposed Rule 
Amendments in the Texas Bar Journal and Texas Register; Consider Possible Amendments to 
and Recommendation of Comments to Proposed Rule  
 

6. Discussion and Possible Action: American Bar Association Model Rule of Professional 
Conduct (ABA MRPC) 1.16. Declining or Terminating Representation (Bates Numbers 
000012 – 000053)  
 
Consider Initiation of the Rule Proposal Process and Possible Publication of Proposed Rule 
Amendments in the Texas Bar Journal and Texas Register; Consider Possible Amendments to 
and Recommendation of Comments to Proposed Rule  
 

7. Discussion and Possible Action: ABA MRPC 5.5. Unauthorized Practice of Law; 
Multijurisdictional Practice of Law (Bates Numbers 000054 – 000110)  
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Consider Initiation of the Rule Proposal Process and Possible Publication of Proposed Rule 
Amendments in the Texas Bar Journal and Texas Register; Consider Possible Amendments to 
and Recommendation of Comments to Proposed Rule  
 

8. Discussion and Possible Action: Rule 9.01. Severability, TDRPC (Bates Number 000111) 
 

Consider Initiation of the Rule Proposal Process and Possible Publication of Proposed Rule 
Amendments in the Texas Bar Journal and Texas Register; Consider Possible Amendments to 
and Recommendation of Comments to Proposed Rule  
 

9. Discussion: Interim Report to the State Bar of Texas Board of Directors from Taskforce for 
Responsible AI in the Law (TRAIL) (Bates Numbers 000112 – 000189) 
 

10. Discussion: 2024 Rules Vote (Referendum Ordered by Supreme Court of Texas) 
 

11. Agenda Items for Next Meeting (Bates Numbers 000190 – 000267) 
 

12. Adjourn 
 
____________________________________________________________________________ 
Under the Americans with Disabilities Act, an individual with a disability must have an equal 
opportunity for effective communication and participation in public meetings. Reasonable 
modifications and equal access to communications will be provided upon request. For assistance, 
please contact Haksoon Andrea Low at (877) 953-5535 or (512) 427-1323 at least five working 
days prior to the scheduled meeting so that appropriate arrangements can be made. Individuals 
with speech or hearing disabilities can contact Ms. Low by routing through Relay Texas at phone 
number 7-1-1 or another designated phone number provided at relaytexas.com. 
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MEMO TO MEMBERS, CDRR 
FROM:  Claude Ducloux 
RE: Flat Fees, Retainers, and Use of Trust Accounts 
DATE:  September 19, 2023 

 
Rule Proposals to Clarify the Acceptance of Flat Fees 

 
Purpose:  to resolve and clarify three fee related issues for Texas Lawyers: 
 

1. There is substantial disagreement in Texas about flat fees and whether such fees may be 
immediately deposited into the lawyer’s operating account, or must instead by deposited 
into the lawyer’s trust account, and only transferred to the lawyer upon performing all or 
appropriately related “stages” of the legal services.   

2. To clarify that flat fees ARE legal, and may be deposited into operating accounts with the 
clients waiver and consent. 

3. Similarly, lawyers often consider prepaid fees intended to be held in trust prior to being 
earned to be “retainers.”  Modern definitions of retainers mean fees earned upon 
payment based upon the promised availability of the lawyer during a given period of time. 
A true retainer is NOT part of payment for future services, and thus need not be held in 
trust. 

I have drafted for your review, rule additions and proposed comments to address and clarify: 

 Flat fees are permitted, but may not be “non-refundable,” (except for true 
retainers) as the client must be protected if the lawyers failed to complete the tasks 
or is terminated prior to the completion of the tasks. 

 Retainers are properly defined. 

 Flat fees may be directly deposited into the lawyers operating accounts upon the 
disclosure of the rule to the client, and the clients waiver of depositing the flat fee 
in trust.  

  
I have, for reference, included two other states’ more modern rules (Minnesota and California) 
addressing the ability to charge flat fees, defining retainers, and the prohibition against non-
refundability.  Adopting similar provisions and clarifications in Texas would be extremely helpful 
to lawyers, and resolve vagueness and ambiguities of current Texas rules. 
 
  
Our proposal is: 
 
First, to confirm that a lawyer may charge a flat fee, and that it can be paid totally in advance, 
And under new proposed section 1.04 (j) to once and for all define “retainer” to avoid future 
confusion. 
 
Next, to direct lawyers, via amendments to TX Rule 1.14, how that Flat fee should be handled 
and deposited, based upon the agreements of the lawyer and client outlined in these new rules. 
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Proposed NEW subsection (i) to Rule 1.04 (Fees)  (Flat Fees permitted) 
 
(i) A lawyer may make an agreement for, charge, or collect a flat fee for specified legal 

services.  A flat fee is a fixed amount that consƟtutes complete payment for the 

performance of described services regardless of the amount of work ulƟmately involved, 

and which may be paid in whole or in part in advance of the lawyer providing those 

services. 

Proposed NEW subsection (j) to Rule 1.04 (Fees)  (Retainer defined) 
 
(j) A lawyer may make an agreement for, charge, or collect a fee that is denominated as 

“earned on receipt” or “non‐refundable,” or in similar terms, only if the fee is a true retainer 

and the client agrees in wriƟng aŌer disclosure that the client will not be enƟtled to a 

refund of all or part of the fee charged.  A true retainer is a fee that a client pays to a lawyer 

to ensure the lawyer’s availability to the client during a specified period or on a specified 

maƩer, but not to any extent as compensaƟon for legal services performed or to be 

performed.   

 

Now let’s turn to how flat fee agreement should be documented: 

Intent: requiring the lawyer to disclose that fees generally should be deposited to trust, and 

allowing the parƟes to waive that requirement. Disclosure must be made in wriƟng, and if 

the flat fee exceeds $1000, the client must agree in wriƟng.  In either event, the lawyer shall 

disclose that the fee is subject to appropriate refund if the legal services are not performed. 

Thus: No non‐refundable fees allowed. 

Proposed NEW subsection (c) to Rule 1.14 (Fees)  (Handling Flat Fees) 
 

(c) Notwithstanding paragraph (b), a flat fee paid in advance for legal services may be 

deposited in a lawyer’s or law firm’s operaƟng account, provided:  

(1)   the lawyer or law firm discloses to the client in wriƟng (i) that the client has a 

right under paragraph (b) to require that the flat fee be deposited in an 

idenƟfied trust account unƟl the fee is earned, and (ii) that the client is 

enƟtled to a refund of any amount of the fee that has not been earned in the 

event the representaƟon is terminated or the services for which the fee has 

been paid are not completed; and  

(2)   if the flat fee exceeds $1,000.00, the client’s agreement to deposit the flat fee 

in the lawyer’s operaƟng account and the disclosures required by paragraph 

(c)(1) are set forth in a wriƟng signed by the client. 
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[ExisƟng subparagraph (c) would re‐numbered (d)] 

 

Proposed New Comment 4: 

[4]  Absent wriƩen disclosure and the client’s agreement in a wriƟng signed by the client 

as provided in paragraph (c), a lawyer must deposit a flat fee paid in advance of legal 

services in the lawyer’s trust account. Paragraph (c) does not apply to advance payment 

for costs and expenses. Paragraph (c) does not alter the lawyer’s obligaƟons under 

paragraph (d) or the lawyer’s burden to establish that the fee has been earned. 

[ExisƟng comments [4] and [5] would be renumbered [5] and [6].] 

References 

 
Existing Texas DRPC  Rule 1.14. Safekeeping Property 
 
(a) A lawyer shall hold funds and other property belonging in whole or in part to clients or 
third persons that are in a lawyer's possession in connection with a representation separate from 
the lawyer's own property. Such funds shall be kept in a separate account, designated as a “trust” 
or “escrow” account, maintained in the state where the lawyer's office is situated, or elsewhere 
with the consent of the client or third person. Other client property shall be identified as such 
and appropriately safeguarded. Complete records of such account funds and other property 
shall be kept by the lawyer and shall be preserved for a period of five years after termination of 
the representation. 
 
(b) Upon receiving funds or other property in which a client or third person has an interest, 
a lawyer shall promptly notify the client or third person. Except as stated in this rule or otherwise 
permitted by law or by agreement with the client, a lawyer shall promptly deliver to the client or 
third person any funds or other property that the client or third person is entitled to receive 
and, upon request by the client or third person, shall promptly render a full accounting 
regarding such property. 
 
(c) When in the course of representation a lawyer is in possession of funds or other property 
in which both the lawyer and another person claim interests, the property shall be kept separate 
by the lawyer until there is an accounting and severance of their interest. All funds in a trust or 
escrow account shall be disbursed only to those persons entitled to receive them by virtue of 
the representation or by law. If a dispute arises concerning their respective interests, the portion 
in dispute shall be kept separated by the lawyer until the dispute is resolved, and the undisputed 
portion shall be distributed appropriately. 
 
Related Comment in Texas Rules:  
. . . 

2. Lawyers often receive funds from third parties from which the lawyer's fee will be paid. 
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These funds should be deposited into a lawyer's trust account. If there is risk that the 
client may divert the funds without paying the fee, the lawyer is not required to remit 
the portion from which the fee is to be paid. However, a lawyer may not hold funds to 
coerce a client into accepting the lawyer's contention. The disputed portion of the funds 
should be kept in trust and the lawyer should suggest means for prompt resolution of 
the dispute, such as arbitration. The undisputed portion of the funds should be 
promptly distributed to those entitled to receive them by virtue of the representation. A 
lawyer should not use even that portion of trust account funds due to the lawyer to make 
direct payment to general creditors of the lawyer of the lawyer's firm, because such a 
course of dealing increases the risk that all the assets of that account will be viewed as 
the lawyer's property rather than that of clients, and thus as available to satisfy the claims 
of such creditors. When a lawyer receives from a client monies that constitute a 
prepayment of a fee and that belongs to the client until the services are rendered, the 
lawyer should handle the fund in accordance with paragraph (c). After advising the client 
that the service has been rendered and the fee earned, and in the absence of a dispute, 
the lawyer may withdraw the fund from the separate account. Paragraph (c) does not 
prohibit participation in an IOLTA or similar program. 

 

 

Compare Texas Rule to Newer rules in other jurisdicƟons: 

ContracƟng for, and Use of Trust Account for Flat Fees 

California Rules 1.5 (d) and (e) 

(d) A lawyer may make an agreement for, charge, or collect a fee that is denominated as 

“earned on receipt” or “non‐refundable,” or in similar terms, only if the fee is a true retainer 

and the client agrees in wriƟng aŌer disclosure that the client will not be enƟtled to a 

refund of all or part of the fee charged.  A true retainer is a fee that a client pays to a lawyer 

to ensure the lawyer’s availability to the client during a specified period or on a specified 

maƩer, but not to any extent as compensaƟon for legal services performed or to be 

performed.   

(e) A lawyer may make an agreement for, charge, or collect a flat fee for specified legal 

services.  A flat fee is a fixed amount that consƟtutes complete payment for the 

performance of described services regardless of the amount of work ulƟmately involved, 

and which may be paid in whole or in part in advance of the lawyer providing those 

services. 

Relevant Comments to the above Rule subsecƟons: 

Payment of Fees in Advance of Services  

… 
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[2]  Rule 1.15(a) and (b) govern whether a lawyer must deposit in a trust account a fee 

paid in advance.  

[3]  When a lawyer‐client relaƟonship terminates, the lawyer must refund the unearned 

porƟon of a fee.  (See rule 1.16(e)(2).) 

California Rules 1.15 (a) and (b) 

(Rule Approved by the Supreme Court, EffecƟve January 1, 2023)  

(a) All funds received or held by a lawyer or law firm for the benefit of a client, or other 

person to whom the lawyer owes a contractual, statutory, or other legal duty, including 

advances for fees, costs and expenses, shall be deposited in one or more idenƟfiable bank 

accounts labeled “Trust Account” or words of similar import, maintained in the State of 

California, or, with wriƩen consent of the client, in any other jurisdicƟon where there is a 

substanƟal relaƟonship between the client or the client’s business and the other 

jurisdicƟon.  

(b) Notwithstanding paragraph (a), a flat fee paid in advance for legal services may be 

deposited in a lawyer’s or law firm’s operaƟng account, provided:  

(1)   the lawyer or law firm discloses to the client in wriƟng (i) that the client has a 

right under paragraph (a) to require that the flat fee be deposited in an 

idenƟfied trust account unƟl the fee is earned, and (ii) that the client is 

enƟtled to a refund of any amount of the fee that has not been earned in the 

event the representaƟon is terminated or the services for which the fee has 

been paid are not completed; and  

(2)   if the flat fee exceeds $1,000.00, the client’s agreement to deposit the flat fee 

in the lawyer’s operaƟng account and the disclosures required by paragraph 

(b)(1) are set forth in a wriƟng signed by the client. 

Comments (related to above rule): 

[3]  Absent wriƩen disclosure and the client’s agreement in a wriƟng signed by the client 

as provided in paragraph (b), a lawyer must deposit a flat fee paid in advance of legal 

services in the lawyer’s trust account. Paragraph (b) does not apply to advance payment 

for costs and expenses. Paragraph (b) does not alter the lawyer’s obligaƟons under 

paragraph (d) or the lawyer’s burden to establish that the fee has been earned. 

 

MINNESOTA RULE 1.5(b)  ‐ incorporates retainer, flat fees, and non‐refundability 

. . . 
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(b) The scope of the representaƟon and the basis or rate of the fee and expenses for 

which the client will be responsible shall be communicated to the client, preferably in 

wriƟng, before or within a reasonable Ɵme aŌer commencing the representaƟon, except 

when the lawyer will charge a regularly represented client on the same basis or rate.  

Any changes in the basis or rate of the fee or expenses shall also be communicated to 

the client.  Except as provided below, fee payments received by a lawyer before legal 

services have been rendered are presumed to be unearned and shall be held in a trust 

account pursuant to Rule 1.15.  

(1) A lawyer may charge a flat fee for specified legal services, which consƟtutes 

complete payment for those services and may be paid in whole or in part in 

advance of the lawyer providing the services.  If agreed to in advance in a wriƩen 

fee agreement signed by the client, a flat fee shall be considered to be the 

lawyer’s property upon payment of the fee, subject to refund as described in Rule 

1.5(b)(3).  Such a wriƩen fee agreement shall noƟfy the client:  

(i) of the nature and scope of the services to be provided;  

(ii) of the total amount of the fee and the terms of payment;   

(iii) that the fee will not be held in a trust account unƟl earned;   

(iv) that the client has the right to terminate the client‐lawyer relaƟonship; 

and   

(v) that the client will be enƟtled to a refund of all or a porƟon of the fee if 

the agreed‐upon legal services are not provided.  

(2) [Minnesota’s definiƟon of “retainer”  ‐C.D.]A lawyer may charge a fee to 

ensure the lawyer’s availability to the client during a specified period or on a 

specified maƩer in addiƟon to and apart from any compensaƟon for legal services 

performed.  Such an availability fee shall be reasonable in amount and 

communicated in a wriƟng signed by the client.  The wriƟng shall clearly state 

that the fee is for availability only and that fees for legal services will be charged 

separately.  An availability fee may be considered to be the lawyer’s property 

upon payment of the fee, subject to refund in whole or in part should the lawyer 

not be available as promised.  

(3) [ProhibiƟon against non‐refundable fees] Fee agreements may not describe 

any fee as nonrefundable or earned upon receipt but may describe the advance 

fee payment as the lawyer’s property subject to refund.  Whenever a client has 

paid a flat fee or an availability fee pursuant to Rule 1.5(b)(1) or (2) and the 
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lawyer‐client relaƟonship is terminated before the fee is fully earned, the lawyer 

shall refund to the client the unearned porƟon of the fee.  If a client disputes the 

amount of the fee that has been earned, the lawyer shall take reasonable and 

prompt acƟon to resolve the dispute.   
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AMERICAN BAR ASSOCIATION 
 

STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY 
STANDING COMMITTEE ON PROFESSIONAL REGULATION 

 
REPORT TO THE HOUSE OF DELEGATES 

 
REVISED RESOLUTION 

 
 

RESOLVED, That the American Bar Association amends ABA Model Rule of 1 
Professional Conduct 1.16 and its Comments [1], [2], and [7] as follows 2 
(insertions underlined, deletions struck through): 3 
 4 
Rule 1.16: Declining or Terminating Representation 5 
 6 

(a) A lawyer shall inquire into and assess the facts and circumstances of 7 
each representation to determine whether the lawyer may accept or continue the 8 
representation. Except as stated in paragraph (c), a lawyer shall not represent a 9 
client or, where representation has commenced, shall withdraw from the 10 
representation of a client if: 11 
 12 

(1) the representation will result in violation of the Rules of 13 
Professional Conduct or other law; 14 

 15 
(2) the lawyer's physical or mental condition materially impairs the 16 

lawyer's ability to represent the client; or 17 
 18 

(3) the lawyer is discharged; or 19 
 20 
(4) the client or prospective client seeks to use or persists in using 21 

the lawyer’s services to commit or further a crime or fraud, despite the 22 
lawyer’s discussion pursuant to Rules 1.2(d) and 1.4(a)(5) regarding the 23 
limitations on the lawyer assisting with the proposed conduct. 24 

 25 
(b) Except as stated in paragraph (c), a lawyer may withdraw from 26 

representing a client if: 27 
 28 

(1) withdrawal can be accomplished without material adverse effect 29 
on the interests of the client; 30 

 31 

000012



100 
 

2 
 

(2) the client persists in a course of action involving the lawyer's 32 
services that the lawyer reasonably believes is criminal or fraudulent; 33 

 34 
(2) the client persists in a course of action involving the lawyer's 35 

services that the lawyer reasonably believes is criminal or fraudulent; 36 
 37 

(3) the client has used the lawyer's services to perpetrate a crime or 38 
fraud; 39 

 40 
(4) the client insists upon taking action that the lawyer considers 41 

repugnant or with which the lawyer has a fundamental disagreement; 42 
 43 

(5) the client fails substantially to fulfill an obligation to the lawyer 44 
regarding the lawyer's services and has been given reasonable warning 45 
that the lawyer will withdraw unless the obligation is fulfilled; 46 

 47 
(6) the representation will result in an unreasonable financial 48 

burden on the lawyer or has been rendered unreasonably difficult by the 49 
client; or  50 

 51 
(7) other good cause for withdrawal exists. 52 

 53 
(c) A lawyer must comply with applicable law requiring notice to or 54 

permission of a tribunal when terminating a representation. When ordered to do 55 
so by a tribunal, a lawyer shall continue representation notwithstanding good 56 
cause for terminating the representation. 57 
 58 
 (d) Upon termination of representation, a lawyer shall take steps to the 59 
extent reasonably practicable to protect a client's interests, such as giving 60 
reasonable notice to the client, allowing time for employment of other counsel, 61 
surrendering papers and property to which the client is entitled and refunding any 62 
advance payment of fee or expense that has not been earned or incurred. The 63 
lawyer may retain papers relating to the client to the extent permitted by other 64 
law. 65 
 66 
Comment 67 
 68 
[1] Paragraph (a) imposes an obligation on a lawyer to inquire into and assess the 69 
facts and circumstances of the representation before accepting it. The obligation 70 
imposed by Paragraph (a) continues throughout the representation. A change in 71 
the facts and circumstances relating to the representation may trigger a lawyer’s 72 
need to make further inquiry and assessment. For example, a client traditionally 73 
uses a lawyer to acquire local real estate through the use of domestic limited 74 
liability companies, with financing from a local bank. The same client then asks 75 
the lawyer to create a multi-tier corporate structure, formed in another state to 76 
acquire property in a third jurisdiction, and requests to route the transaction’s 77 
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funding through the lawyer’s trust account. Another example is when, during the 78 
course of a representation, a new party is named or a new entity becomes 79 
involved. A lawyer should not accept representation in a matter unless it can be 80 
performed competently, promptly, without improper conflict of interest and to 81 
completion. Ordinarily, a representation in a matter is completed when the 82 
agreed-upon assistance has been concluded. See Rules 1.1, 1.2(c) and 6.5. See 83 
also Rule 1.3, Comment [4]. 84 
 85 
Mandatory Withdrawal 86 
 87 
[2] A lawyer ordinarily must decline or withdraw from representation if the client 88 
demands that the lawyer engage in conduct that is illegal or violates the Rules of 89 
Professional Conduct or other law. The lawyer is not obliged to decline or 90 
withdraw simply because the client suggests such a course of conduct; a client 91 
may make such a suggestion in the hope that a lawyer will not be constrained by 92 
a professional obligation. Under paragraph (a)(4), the lawyer’s inquiry into and 93 
assessment of the facts and circumstances will be informed by the risk that the 94 
client or prospective client seeks to use or persists in using the lawyer’s services 95 
to commit or further a crime or fraud. This analysis means that the required level 96 
of a lawyer’s inquiry and assessment will vary for each client or prospective 97 
client, depending on the nature of the risk posed by each situation. Factors to be 98 
considered in determining the level of risk may include: (i) the identity of the 99 
client, such as whether the client is a natural person or an entity and, if an entity, 100 
the beneficial owners of that entity, (ii) the lawyer’s experience and familiarity 101 
with the client, (iii) the nature of the requested legal services, (iv) the relevant 102 
jurisdictions involved in the representation (for example, whether a jurisdiction is 103 
considered at high risk for money laundering or terrorist financing), and (v) the 104 
identities of those depositing into or receiving funds from the lawyer’s client trust 105 
account, or any other accounts in which client funds are held. For further 106 
guidance assessing risk, see, e.g., as amended or updated, Financial Action 107 
Task Force Guidance for a Risk-Based Approach for Legal Professionals, the 108 
ABA Voluntary Good Practices Guidance for Lawyers to Detect and Combat 109 
Money Laundering and Terrorist Financing, A Lawyer’s Guide to Detecting and 110 
Preventing Money Laundering (a collaborative publication of the International Bar 111 
Association, the American Bar Association and the Council of Bars and Law 112 
Societies of Europe), the Organization for Economic Cooperation and 113 
Development (OECD) Due Diligence Guidance for Responsible Business 114 
Conduct, and the U.S. Department of Treasury Specially Designated Nationals 115 
and Blocked Persons List. 116 
 117 
[3] When a lawyer has been appointed to represent a client, withdrawal ordinarily 118 
requires approval of the appointing authority. See also Rule 6.2. Similarly, court 119 
approval or notice to the court is often required by applicable law before a lawyer 120 
withdraws from pending litigation. Difficulty may be encountered if withdrawal is 121 
based on the client's demand that the lawyer engage in unprofessional conduct. 122 
The court may request an explanation for the withdrawal, while the lawyer may 123 
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be bound to keep confidential the facts that would constitute such an explanation. 124 
The lawyer's statement that professional considerations require termination of the 125 
representation ordinarily should be accepted as sufficient. Lawyers should be 126 
mindful of their obligations to both clients and the court under Rules 1.6 and 3.3. 127 
 128 
Discharge 129 
 130 
[4] A client has a right to discharge a lawyer at any time, with or without cause, 131 
subject to liability for payment for the lawyer's services. Where future dispute 132 
about the withdrawal may be anticipated, it may be advisable to prepare a written 133 
statement reciting the circumstances. 134 
 135 
[5] Whether a client can discharge appointed counsel may depend on applicable 136 
law. A client seeking to do so should be given a full explanation of the 137 
consequences. These consequences may include a decision by the appointing 138 
authority that appointment of successor counsel is unjustified, thus requiring self-139 
representation by the client. 140 

 141 
[6] If the client has severely diminished capacity, the client may lack the legal 142 
capacity to discharge the lawyer, and in any event the discharge may be 143 
seriously adverse to the client's interests. The lawyer should make special effort 144 
to help the client consider the consequences and may take reasonably 145 
necessary protective action as provided in Rule 1.14. 146 
 147 
Optional Withdrawal 148 
 149 
[7] A lawyer may withdraw from representation in some circumstances. The 150 
lawyer has the option to withdraw if it can be accomplished without material 151 
adverse effect on the client's interests. Withdrawal is also justified if the client 152 
persists in a course of action that the lawyer reasonably believes is criminal or 153 
fraudulent, for a lawyer is not required to be associated with such conduct even if 154 
the lawyer does not further it. Withdrawal is also justified if the client persists in a 155 
course of action that the lawyer reasonably believes is criminal or fraudulent, for 156 
a lawyer is not required to be associated with such conduct even if the lawyer 157 
does not further it. Withdrawal is also permitted if the lawyer's services were 158 
misused in the past even if that would materially prejudice the client. The lawyer 159 
may also withdraw where the client insists on taking action that the lawyer 160 
considers repugnant or with which the lawyer has a fundamental disagreement. 161 

 162 
[8] A lawyer may withdraw if the client refuses to abide by the terms of an 163 
agreement relating to the representation, such as an agreement concerning fees 164 
or court costs or an agreement limiting the objectives of the representation. 165 
 166 
 167 
 168 
 169 
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Assisting the Client upon Withdrawal 170 
 171 
[9] Even if the lawyer has been unfairly discharged by the client, a lawyer must 172 
take all reasonable steps to mitigate the consequences to the client. The lawyer 173 
may retain papers as security for a fee only to the extent permitted by law. See 174 
Rule 1.15. 175 
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REVISED REPORT 
 
Introduction  
 
The Standing Committee on Ethics and Professional Responsibility (the “Ethics 
Committee”) and the Standing Committee on Professional Regulation (the  
“Regulation Committee”) propose amendments to the Black Letter and Comments to 
ABA Model Rule of Professional Conduct 1.16, Declining or Terminating 
Representation. 
 
This Resolution constitutes another piece of the ABA’s longstanding and ongoing efforts 
to help lawyers detect and prevent becoming involved in a client’s unlawful activities 
and corruption, as described in this Report. In February 2023, the ABA House of 
Delegates adopted Resolution 704 proposed by the Working Group on Beneficial 
Ownership. Resolution 704 updates ABA policy on entities providing the federal 
government with information about the identity of the entity’s beneficial owners. 
Resolution 704, like this Resolution, represents a compromise among those with 
diverse and strongly held views. This Resolution presents a balanced approach to 
ensuring that lawyers conduct inquiry and assessment client due diligence - appropriate 
to the circumstances - to detect and prevent involvement in unlawful activities and 
corruption. 
  
The proposed amendments to the Black Letter clearly state for lawyers their client due 
diligence obligations to inquire about and assess the facts and circumstances when 
considering whether to undertake a representation and their ongoing obligations 
throughout the representation. The amendments further state that the lawyer must 
decline the representation or withdraw when the prospective client or client seeks to use 
or persists in using the lawyers’ services to commit or further a crime or fraud after the 
lawyer has advised of the limitations on the lawyer’s services. 
  
These are not new obligations. Lawyers already perform these inquiries and 
assessments client due diligence every day to meet their ethical requirements. For 
example, they do so to identify and address conflicts of interests. They also do so to 
ensure they represent clients competently (Rule 1.1); to develop sufficient knowledge of 
the facts and the law to understand the client’s objectives and to identify means to meet 
the client’s lawful interests (Rule 1.2(a)); and, if necessary, to persuade the client not to 
pursue conduct that could lead to criminal liability or liability for fraud (Rule 1.2(d)).1 
Implicit duties – like unwritten rules – do not serve lawyers or the public well. Therefore, 
the Committees present these amendments to the Black Letter of Model Rule 1.16 from 
which both lawyers and the public will benefit. 
 
In addition to the proposed changes to the Black Letter of Rule 1.16, proposed new 
language in Comment [1] elaborates on the duty to inquire about and assess the facts 

 
1 See also ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 463 (2013) & 491 (2020). 

000017



100 
 

2 
 

and circumstances of the representation. The Comment makes clear that the duty is 
one that continues throughout the course of the representation.2 
 
New language proposed in Comment [2] explains that under new Black Letter 
paragraph (a)(4) of Rule 1.16, the scope of the lawyer’s inquiry and assessment client 
due diligence is informed by the risk that the prospective client or current client seeks to 
use or persists in using the lawyer’s services to commit or further a crime or fraud. The 
use of a risk-based inquiry and assessment of the facts and circumstances of each 
representation set forth in Comment [2] ensures that the scope and depth of the inquiry 
and assessment a lawyer must make will be based on the unique facts and 
circumstances presented by each client or prospective client. There is no “one-size-fits-
all” client due diligence obligation. Proposed amendments to Comment [2] provide 
examples for lawyers to consider in assessing the level of risk posed to determine 
whether lawyers must decline the representation or withdraw from an ongoing 
representation.  
 
While the impetus for these proposed amendments was lawyers’ unwitting involvement 
in or failure to pay appropriate attention to signs or warnings of danger (“red flags”) 
relating to a client’s use of a lawyer’s services to facilitate possible money laundering 
and terrorist financing activities, it is clear that lawyers’ client due diligence existing 
obligations to inquire and assess apply broadly to all lawyers. The proposed 
amendments will help lawyers avoid entanglement in criminal, fraudulent, or other 
unlawful behavior by a client, including tax fraud, mortgage fraud, concealment from 
disclosure of assets in dissolution or bankruptcy proceedings, human trafficking and 
other human rights violations, violations of U.S. foreign policy sanctions and export 
controls, and U.S. national security violations.  
 
In developing this Resolution, the Standing Committees on Ethics and Professional 
Responsibility and Professional Regulation circulated widely for comment, inside and 
outside the ABA, three Discussion Drafts of possible amendments to the Model Rules of 
Professional Conduct addressing lawyers’ client due diligence these obligations. The 
Committees held four public roundtables to obtain testimony regarding the Discussion 
Drafts.3 The Committees are grateful to all who commented. Their comments and 
testimony informed the substance of this Resolution and Report.4 
 
 
 

 
2 GEOFFREY C. HAZARD JR., W. WILLIAM HODES & PETER R. JARVIS, LAW OF LAWYERING § 21.02 (4th ed. 
2021) (“Rule 1.16 often plays a role during representation of a client as well. By focusing attention on 
situations in which the lawyer either may or must withdraw, it serves as a reminder to lawyers and clients 
alike that they must continually communicate with each other and monitor their relationship, to minimize 
the likelihood that such withdrawals will occur.”).   
3 These meetings were held in February and August 2022 and February 2023. 
4 Comments received and recordings of the public roundtables are available on the Center for 
Professional Responsibility website for public viewing at: 
www.americanbar.org/groups/professional responsibility/discussion-draft-of-possible-amendments-to-
model-rules-of-profes/ (last visited Apr. 28, 2023). 
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Background  
 
 Concerns Underlying This Resolution 
 
As noted, the impetus for this Resolution related to lawyers’ unwitting involvement in 
money laundering and terrorist financing or their failure to pay appropriate attention to 
“red flags” relating to the proposed course of action by a client or prospective client. 
Money laundering occurs when criminals obscure the proceeds of unlawful activity (dirty 
money) using “laundering” transactions so that the money appears to be the “clean” 
proceeds of legal activity. Terrorist financing is just that, providing funds to those 
involved in terrorism.5 The proceeds of money laundering are used to facilitate terrorism 
and other illegal activities, including human trafficking, drug trafficking, and violations of 
U.S. government sanctions. 
 
Lawyers’ services can be used for money laundering and other criminal and fraudulent 
activity. One common way to do so is by asking a lawyer to hold money in a client trust 
account pending completion of the purchase of real estate or equipment, or to fund 
another transaction. After a period of time, the client asks the lawyer to return the funds 
because the “transaction” has fallen apart. By holding money in a law firm trust account 
then disbursing the money back to the client when the transaction does not close, the 
money has been laundered through the lawyer’s client trust account. Of course, more 
sophisticated means exist by which individuals seek to use lawyers’ services to launder 
money, either with or without the lawyer’s knowledge. It is illegal and unethical for 
lawyers to knowingly launder money, finance terrorism, or knowingly assist another in 
doing so. It is also unethical for a lawyer to ignore facts indicating a likelihood that the 
client intends to use the lawyer’s services to assist the client in engaging in illegal or 
fraudulent conduct. 
 
Domestic and international laws and regulations are designed to prevent, detect, and 
prosecute money laundering. Anti-money laundering and counter terrorism financing 
laws and regulations applicable to lawyers are a complex subject.6 Generally, the issues 
can be divided into three overarching topics: (1) client due diligence; (2) disclosure of 
entity beneficial ownership information; and (3) suspicious activity reporting.  
 

 
5 The U.S. Department of Treasury’s 2018 National Money-Laundering Risk Assessment estimated that 
$300 billion is laundered every year in the U.S. alone, with that amount growing and methodologies of 
money-launderers ever evolving and becoming more sophisticated according to the Department’s 2022 
National Money-Laundering Risk Assessment. See U.S. DEPARTMENT OF THE TREASURY NATIONAL MONEY 
LAUNDERING RISK ASSESSMENT (2018), https://home.treasury.gov/system/files/136/2018NMLRA 12-18.pdf 
and U.S. DEPARTMENT OF THE TREASURY NATIONAL MONEY LAUNDERING RISK ASSESSMENT (Feb. 2022), 
https://home.treasury.gov/system/files/136/2022-National-Money-Laundering-Risk-Assessment.pdf.  
6 Additional resources may be found at ABA TASK FORCE ON GATEKEEPER REGULATION AND THE 
PROFESSION, https://www.americanbar.org/groups/criminal justice/gatekeeper/ (last visited Apr. 19, 
2023); ABA GATEKEEPER REGULATIONS ON ATTORNEYS, 
https://www.americanbar.org/advocacy/governmental legislative work/priorities policy/independence of

the legal profession/bank secrecy act/ (last visited Apr. 19, 2023). 
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In the U.S., the primary anti-money laundering laws are the Bank Secrecy Act (“BSA”) 
and the Money Laundering Control Act. The U.S. Department of Treasury created the 
Financial Crimes Enforcement Network (“FinCEN”) to implement, administer, and 
enforce compliance with the BSA. Most recently, Congress enacted the Corporate 
Transparency Act (“CTA”) to enhance the identification and disclosure of certain 
beneficial ownership information. The CTA is part of the Anti-Money Laundering Act of 
2020, which is part of the National Defense Authorization Act for Fiscal Year 2021.7 
 
Outside the U.S., the Financial Action Task Force (“FATF”) is a powerful inter-
governmental entity that coordinates efforts to prevent money laundering or terrorism 
financing among and between its member countries. The U.S. is a charter member of 
the FATF. The FATF exerts tremendous pressure on member countries, even though it 
has no “official” legislative or enforcement power. A primary way in which it does so is 
through its Mutual Evaluation Reports of countries’ compliance with the FATF 
Recommendations.8 The most recent Mutual Evaluation Report of the U.S. was in 2016, 
and the FATF found the US. noncompliant in four areas, including the lack of sufficient 
client due diligence by the legal profession and lack of enforceable obligations in that 
regard.9  
 
The Organization for Economic Cooperation and Development (“OECD”) is another 
international organization that has been active in this arena. The OECD is not a 
standard-setting entity like the FATF. While a primary focus of the OECD is fighting 
international tax evasion, it is supportive of the FATF’s critiques of the legal and other 
professions on the subjects of money laundering and other white-collar crime.  
 
These groups, along with U.S. and international governments, continue to focus in very 
public ways on lawyers as facilitators of money laundering, terrorism financing, and 
other related illegal and fraudulent conduct. They point to the 2016 FATF Report’s 
recommendations, and events like the Paradise Papers, the Panama Papers, and the 
more recent Pandora Papers and FinCEN Files, as necessitating further and 
enforceable action by the legal profession.10  

 
7  The full name of the NDAA is the WILLIAM M. (MAC) THORNBERRY NATIONAL DEFENSE AUTHORIZATION ACT 
FOR FISCAL YEAR 2021, Pub. L. No. 116-283 (H.R. 6395), available at 
https://www.congress.gov/116/plaws/publ283/PLAW-116publ283.pdf. 116th Cong. 2d Sess. Congress’ 
override of the President’s veto was taken in Record Vote No. 292 (Jan. 1, 2021). The CTA consists of §§ 
6401-6403 of the NDAA. Section 6402 of the NDAA sets forth Congress’ findings and objectives in 
passing the CTA and § 6403 contains its substantive provisions, primarily adding § 5336 to Title 31 of the 
United States Code. 
8 See THE FATF RECOMMENDATIONS, https://www.fatf-gafi.org/en/publications/Fatfrecommendations/Fatf-
recommendations.html (last visited Apr. 28, 2023). 
9 FATF UNITED STATES’ MEASURES TO COMBAT MONEY LAUNDERING AND TERRORIST FINANCING (2016), 
https://www.fatf-gafi.org/en/publications/Mutualevaluations/Mer-united-states-2016.html.  
10 See, e.g., PARADISE PAPERS: SECRETS OF THE GLOBAL ELITE, INTERNATIONAL CONSORTIUM OF 
INVESTIGATIVE JOURNALISTS, https://www.icij.org/investigations/paradise-papers/ (last visited Apr. 28, 
2023); THE PANAMA PAPERS: EXPOSING THE ROGUE OFFSHORE FINANCE INDUSTRY, INTERNATIONAL 
CONSORTIUM OF INVESTIGATIVE JOURNALISTS, https://www.icij.org/investigations/panama-papers/ (last 
visited Apr. 28, 2023); PANDORA PAPERS, INTERNATIONAL CONSORTIUM OF INVESTIGATIVE JOURNALISTS, 
https://www.icij.org/investigations/pandora-papers/ (last visited Apr. 28, 2023); and FINCEN FILES, 
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The ABA has long supported state-based judicial regulation of lawyers and the practice 
of law and opposed federal legislative or executive branch efforts to regulate the 
practice of law at the federal level.11 National and international concerns about lawyers 
unwitting involvement in client crimes like money laundering and terrorism finance 
greatly raise the risk of federal legislative and regulatory action. 
 
The U.S. Congress has demonstrated its willingness to act in this regard. For example, 
initial versions of the Corporate Transparency Act (“CTA”) would have required lawyers 
to disclose beneficial ownership information relating to their clients to the federal 
government, in contravention of their ethical obligations under ABA Model Rule 1.6. 
Additionally, various Members of Congress have sought enactment of the ENABLERS 
Act, which would have regulated many lawyers and law firms as “financial institutions” 
under the BSA.12 Such regulation could require those lawyers and law firms to report to 
the federal government information protected by the attorney-client privilege or Model 
Rule 1.6 by requiring them to comply with some or all of the BSA’s requirements for 
financial institutions, such as submitting Suspicious Activity Reports (SARs) on clients’ 
financial transactions and establishing due diligence policies.13 
 
To date, the ABA has successfully advocated against such incursion on the regulatory 
authority of state supreme courts. In response to concerns raised by the ABA and 
others, the sponsors of the final version of the CTA that became law omitted the 
language from previous versions of the bill that would have directly regulated lawyers. 
Therefore, the final version of the CTA passed by Congress in early 2021 only requires 

 
INTERNATIONAL CONSORTIUM OF INVESTIGATIVE JOURNALISTS, https://www.icij.org/investigations/fincen-files/ 
(last visited Apr.19, 2023). 
11 See, e.g., COMM’N ON EVALUATION OF DISCIPLINARY ENFORCEMENT, AM. BAR ASS’N, LAWYER REGULATION 
FOR A NEW CENTURY 2 (1992) [hereinafter MCKAY REPORT], available at 
http://www.americanbar.org/groups/professional responsibility/resources/report archive/mckay report.ht
ml; AM. BAR ASS’N COMM’N ON MULTIJURISDICTIONAL PRACTICE REPORT TO THE HOUSE OF DELEGATES Report 
201A (2002), available at 
https://www.americanbar.org/content/dam/aba/administrative/professional responsibility/mjp migrated/20
1a.pdf; and JUDICIAL OVERSIGHT OF THE LEGAL PROFESSION, 
https://www.americanbar.org/advocacy/governmental legislative work/letters testimony/independence/ 
(last visited Apr. 19, 2023). 
12 The original ENABLERS Act legislation, introduced on October 8, 2021, by Rep. Tom Malinowski (D-
NJ) as H.R. 5525, is available at https://www.congress.gov/bill/117th-congress/house-
bill/5525/text?s=1&r=1. A revised version of the ENABLERS Act, sponsored by Rep. Maxine Waters (D-
CA) and included in the House-passed version of the FY 2023 National Defense Authorization Act (H.R. 
7900) as Section 5401, is available at https://amendments-
rules.house.gov/amendments/GATEKEEPERS NDAA xml%20v3220711190941114.pdf. A third version 
of the ENABLERS Act, sponsored by Sen. Sheldon Whitehouse (D-RI) and offered as an amendment to 
the Senate version of the FY 2023 National Defense Authorization Act (H.R. 7900 and S. 4543) as SA 
6377, is available at  
https://www.americanbar.org/content/dam/aba/administrative/government affairs office/whitehouse-
enablers-act-amendment-to-ndaa-september2022.pdf. 
13 See ABA URGES SENATORS TO OPPOSE ENABLERS ACT AMENDMENT TO DEFENSE AUTHORIZATION BILL, 
ABA WASHINGTON LETTER (Oct. 31, 2022), available at  
https://www.americanbar.org/advocacy/governmental legislative work/publications/washingtonletter/oct2
2-wl/enablers-1022wl/. 
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“reporting companies”—not their lawyers or law firms—to report the companies’ 
beneficial ownership information to the government.14 Similarly, in response to 
objections by the ABA15, numerous state and local bar associations, and many small 
business groups, Congress declined to include the ENABLERS Act in the final version 
of the FY 2023 National Defense Authorization Act (P.L. 117-263, H.R. 7776) or the FY 
2023 Consolidated Appropriations Act (P.L. 117-328, H.R. 2617) that were signed into 
law in December 2022. 
 
 ABA Responses in the Context of the Model Rules of Professional Conduct 
 
  2013 Ethics Opinion 
 
In 2013, the Ethics Committee issued ABA Formal Ethics Opinion 463 focusing on 
efforts to require U.S. lawyers to perform “gatekeeping” duties to protect the domestic 
and international financing system from criminal activity arising out of worldwide money-
laundering and terrorism financing activities. Opinion 463 explained that “[i]t would be 
prudent for lawyers to undertake Client Due Diligence (“CDD”) in appropriate 
circumstances to avoid facilitating illegal activity or being drawn unwittingly into a 
criminal activity. . . . 16 An appropriate assessment of the client and the client’s 
objectives, and the means for obtaining those objectives, are essential prerequisites for 
accepting a new matter or continuing a representation as new facts unfold.”17  
 

2020 Ethics Opinion 
 
In 2020, the Ethics Committee issued Formal Ethics Opinion 491 in response to 
ongoing concerns regarding lawyers’ client due diligence obligations to inquire and 
assess. As explained in the Formal Opinion, a lawyer’s duty to inquire into and assess 
the facts and circumstances of each representation is not new and is applicable before 
the representation begins and throughout the course of the representation. This 
obligation already is implicit in the following Rules:  
 
• Rule 1.1 and the duty to provide competent representation. Comment [5] 
explains, “Competent handling of a particular matter requires inquiry into and analysis of 
the factual and legal elements of the problem.”  

 
14 See Corporate Transparency Act (CTA), available at H.R.6395 - 116th Congress (2019-2020): William 
M. (Mac) Thornberry National Defense Authorization Act for Fiscal Year 2021 | Congress.gov | Library of 
Congress (contained in Title LXIV of the National Defense Authorization Act for FY 2021, P.L. 116-283) 
(Jan. 1, 2021). Division F of the FY 2021 National Defense Authorization Act is the Anti-Money 
Laundering Act of 2020, which includes the CTA. 
15 See ABA letter to Senate leaders opposing the ENABLERS Act amendment to the FY 2023 National 
Defense Authorization Act and urging them not to include it in the final version of the legislation. Letter to 
Majority Leader Schumer, et al. re: Opposition to ENABLERS Act Amendment to the FY 2023 National 
Defense Authorization Act (H.R. 7900 and S. 4543) (Oct. 5, 2022), available at 
https://www.americanbar.org/content/dam/aba/administrative/government affairs office/aba-letter-to-
senate-leaders-opposing-enablers-act-amendment-to-ndaa-october52022.pdf. 
16 ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 463 (2013). 
17 Id. 
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• Rule 1.2(d) and the prohibition against knowingly assisting a client in a crime or 
fraud.  
• Rule 1.3 and the duty to be diligent which “requires that a lawyer ascertain the 
relevant facts and law in a timely and appropriately thorough manner.”  
• Rule 1.4 and the duty to communicate which requires “consultation with the client 
regarding ‘any relevant limitation on the lawyer’s conduct’ arising from the client’s 
expectation of assistance that is not permitted by the Rules of Professional Conduct or 
other law.”  
• Rule 1.13 which requires “further inquiry to clarify any ambiguity about who has 
authority and what the organization’s priorities are.”  
• Rule 1.16(a) and the duty to withdraw when the representation will result in a 
violation of the law or the Rules. 
• Rule 8.4(b) and (c) in the prohibition against committing a criminal act or 
engaging in dishonesty, fraud, deceit, or misrepresentation.  
 
The Proposed Amendments to Model Rule 1.16 and Its Comments 
 
After careful consideration over several years of concerns raised by ABA members and 
outside groups that the ABA Model Rules of Professional Conduct lacked sufficient 
clarity on lawyers’ client due diligence obligations to inquire about and assess the facts 
and circumstances relating to a matter, the Committees concluded that Model Rule of 
Professional Conduct 1.16 should be amended to make explicit that which is already 
implicit. 
 
 Amendments to Paragraph (a)  
 
The proposed amendments to the Black Letter of Rule 1.16(a) include a statement 
addressing the nature and scope of lawyers’ inquiry and assessment client due 
diligence obligations when the lawyer is deciding whether to accept a representation, 
deciding whether to terminate the representation, and considering the matter throughout 
the course of a representation. The following statement is added to the beginning of 
Rule 1.16(a): 
 

A lawyer shall inquire into and assess the facts and 
circumstances of each representation to determine whether 
the lawyer may accept or continue the representation. 

 
In addition to the proposed change to the Black Letter of Rule 1.16(a), new language in 
Comment [1] provides guidance on the duty to inquire about and assess the facts and 
circumstances of the representation. The addition to Comment [1] reads: 
 

Paragraph (a) imposes an obligation on a lawyer to inquire 
into and assess the facts and circumstances of the 
representation before accepting it. The obligation imposed 
by Paragraph (a) continues throughout the representation. 
For example, a client traditionally uses a lawyer to acquire 
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local real estate through the use of domestic limited liability 
companies, with financing from a local bank. The same client 
then asks the lawyer to create a multi-tier corporate 
structure, formed in another state to acquire property in a 
third jurisdiction, and requests to route the transaction’s 
funding through the lawyer’s trust account. Another example 
is when, during the course of a representation, a new party 
is named or a new entity becomes involved. 

 
This additional language in Comment [1], that the obligation continues throughout the 
representation, helps lawyers understand that if changes in the facts and circumstances 
occur during a representation, lawyers must inquire and evaluate whether they can 
continue the representation. A new cross-reference to Model Rule 1.1 (Competence) 
also is added.  
 

Creating a new provision for mandatory withdrawal in paragraph (a)(4)  
 
Current Model Rule 1.16(a)(1) requires a lawyer to decline or withdraw from a 
representation if “the representation will result in violation of the Rules of Professional 
Conduct or other law.”  
 
Current Comment [2] explains: “A lawyer ordinarily must decline or withdraw from 
representation if the client demands that the lawyer engage in conduct that is illegal or 
violates the Rules of Professional Conduct or other law. The lawyer is not obliged to 
decline or withdraw simply because the client suggests such a course of conduct; a 
client may make such a suggestion in the hope that a lawyer will not be constrained by 
a professional obligation.” Model Rule 1.4(a)(5), regarding communications obligations, 
explains that lawyers must consult with the client about any relevant limitation on the 
lawyer's conduct. Rule 1.2(d) tells lawyers that one of those limitations on what a lawyer 
may do is counseling or assisting a client in conduct that the lawyer knows is criminal or 
fraudulent. 
 
But these statements appear in three different Rules and their respective Comments. As 
a result, lawyers must hunt for this guidance – that when a client suggests a course of 
conduct that is criminal, fraudulent, or otherwise illegal or violates the Rules, a lawyer 
must consult with the client about the limits of the lawyer’s representation and that the 
lawyer is prohibited from engaging or assisting a client in a crime or fraud. After the 
conversation, if the client is not deterred from the suggested conduct, the lawyer must 
decline the representation or withdraw if already in the matter. 
  
The Committees believe that lawyers deserve clear direction regarding inquiry about 
and assessing the facts and circumstances conducting client due diligence, and have 
clear advice on what to do when concerns or questions arise about the scope, goals, 
and objectives of the representation. Therefore, the Committees recommend clarifying 
the Black Letter of Rule 1.16(a) to provide that the lawyer must decline or withdraw from 
the representation if: 
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(4) the client or prospective client seeks to use or persists in 
using the lawyer’s services to commit or further a crime or 
fraud, despite the lawyer’s discussion pursuant to Rules 
1.2(d) and 1.4(a)(5) regarding the limitations on the lawyer 
assisting with the proposed conduct. 

 
 Expanding the guidance provided in Comment [2] 
 
New language proposed for Comment [2] explains that the lawyer’s obligation to inquire 
and assess client due diligence requirement is informed by the risk that the client or 
prospective client seeks to use or persists in using the lawyer’s services to commit or 
further a crime or fraud. The use of a risk-based inquiry and assessment of the facts 
and circumstances of each representation set forth in Comment [2] ensures that the 
scope and depth of the inquiry and assessment a lawyer must perform will be based on 
the unique facts and circumstances presented by each client or prospective client. 
There is no “one-size-fits-all” client due diligence obligation, and this risk-based 
approach is the least burdensome for lawyers. The proposed amendments take a 
balanced approach to the issue.  
 
To assist lawyers, new language in Comment [2] provides examples for lawyers to 
consider in assessing the level of risk posed to determine whether they must decline the 
representation or withdraw from an ongoing representation. This risk-based approach 
differs from a rules-based approach that requires compliance with every element of 
detailed laws, rules, or regulations irrespective of the underlying quantum or degree of 
risk. As noted in ABA Formal Ethics Opinion 463, implementing risk-based control 
measures helps a lawyer avoid being caught up in a client’s illegal activities, while 
decreasing the burden on lawyers whose practice does not expose them to the 
problems sought to be addressed. 
 
In addition to these exemplary factors, new language in Comment [2] provides lawyers 
with a range of additional resources to guide their inquiry and assessment. For 
example, the new language references the 2010 ABA Voluntary Good Practices 
Guidance for Lawyers to Detect and Combat Money Laundering and Terrorist 
Financing, which provides excellent practice examples that help lawyers using the risk-
based approach better identify situations that should be considered “red flags” and 
provides “practice pointers” to offer further insight.  
 
The U.S. Department of Treasury’s Specially Designated Nationals and Blocked 
Persons List is another sample resource to assist lawyers in conducting their inquiry 
and assessment due diligence, which is comprised of “individuals and companies 
owned or controlled by, or acting for or on behalf of, targeted countries. It also lists 
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individuals, groups, and entities, such as terrorists and narcotics traffickers designated 
under programs that are not country-specific.”18  
 
 Deleting permissive withdrawal under (b)(2) and applicable guidance in 
Comment [7] 
 
The recommended amendments to Model Rule 1.16(a) and the creation of Model Rule 
1.16(a)(4) on mandatory withdrawal make the provisions on permissive withdrawal 
under Rule 1.16(b)(2) unnecessary for two reasons. Therefore, the Committees 
recommend deleting Model Rule of Professional Conduct 1.16(b)(2) and its 
corresponding guidance in Comment [7]. 
 
Current Model Rule 1.16(b)(2) provides that a lawyer may withdraw from the 
representation if the client “persists in a course of conduct involving the lawyer’s 
services that the lawyer reasonably believes is criminal or fraudulent.” With the addition 
of the now explicit duty to conduct a risk based inquiry and assessment, the lawyer who 
reasonably believes that a client seeks to use or is using the lawyer’s services to 
commit or further a crime or fraud will have the facts necessary to decide whether 
withdrawal is mandatory under new paragraph (a)(4). Therefore, paragraph (b)(2) is no 
longer necessary. 
 
Additionally, deleting the permissive withdrawal under current Rule 1.16(b)(2) does not 
remove the option for a lawyer to withdraw from a representation. This is true because 
Model Rule 1.16(b)(4) allows a lawyer to withdraw when the client “insists upon taking 
action that the lawyer considers repugnant or with which the lawyer has a fundamental 
disagreement” or because Model Rule 1.16(b)(7) allows the lawyer to withdraw “when 
other good cause for withdrawal exists.” Both exceptions can be used by lawyers who 
withdraw from the representation when the client “persists in a course of conduct 
involving the lawyer’s services that the lawyer reasonably believes is criminal or 
fraudulent.” Therefore, paragraph (b)(2) is no longer necessary. 
 
Conclusion 
 
The proposed changes to Model Rule 1.16 will benefit lawyers and the public by making 
explicit the nature and scope of lawyers’ existing client due diligence obligations to 
inquire about and assess the facts and circumstances regarding a matter in the 
enforceable Black Letter of the Rule. Doing so will help lawyers avoid unwittingly 
becoming involved in clients’ criminal and fraudulent conduct and will help them better 
identify and respond to “red flags.” In doing so, this Resolution also will demonstrate to 
the U.S. Government, entities like the FATF, and the public that the profession takes 
seriously its obligations to perform client due diligence to avoid becoming involved in a 
client’s criminal and fraudulent conduct, including money laundering, terrorist financing, 

 
18 See OFFICE OF FOREIGN ASSETS CONTROL, SPECIALLY DESIGNATED NATIONALS AND BLOCKED PERSONS 
LIST (SDN) HUMAN READABLE LISTS (last updated Apr. 27, 2023), https://ofac.treasury.gov/specially-
designated-nationals-and-blocked-persons-list-sdn-human-readable-lists. 
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human trafficking and human rights violations, tax related crimes, sanctions evasion, 
and other illicit activity.  
 
The ABA Standing Committees on Ethics and Professional Responsibility and 
Professional Regulation respectfully request that the House of Delegates approve this 
Resolution to amend the Black Letter of Model Rule 1.16 and its Comments. 

 
 

 

Respectfully submitted,  

 
Lynda C. Shely, Chair    Justice Daniel J. Crothers, Chair 
ABA Standing Committee on Ethics  ABA Standing Committee on  
and Professional Responsibility     Professional Regulation 
 
August 2023 
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Obligations Under Rule 1.2(d) to Avoid Counseling or Assisting in a Crime or Fraud in Non-
Litigation Settings

Model Rule 1.2(d) prohibits a lawyer from advising or assisting a client in conduct the lawyer “knows” is 
criminal or fraudulent. That knowledge may be inferred from the circumstances, including a lawyer's 
willful blindness to or conscious avoidance of facts. Accordingly, where facts known to the lawyer 
establish a high probability that a client seeks to use the lawyer's services for criminal or fraudulent 
activity, the lawyer has a duty to inquire further to avoid advising or assisting such activity. Even if 
information learned in the course of a preliminary interview or during a representation is insufficient to 
establish “knowledge” under Rule 1.2(d), other rules may require the lawyer to inquire further in order 
to help the client avoid crime or fraud, to avoid professional misconduct, and to advance the client's 
legitimate interests. These include the duties of competence, diligence, communication, and honesty 
under Rules 1.1, 1.3, 1.4, 1.13, 1.16, and 8.4. If the client or prospective client refuses to provide 
information necessary to assess the legality of the proposed transaction, the lawyer must ordinarily 
decline the representation or withdraw under Rule 1.16. A lawyer's reasonable evaluation after inquiry 
and based on information reasonably available at the time does not violate the rules. This opinion does 
not address the application of these rules in the representation of a client or prospective client who 
requests legal services in connection with litigation. 1

I. Introduction

In the wake of media reports,2 disciplinary proceedings,3 criminal prosecutions,4 and reports on 
international counter-terrorism enforcement and efforts to combat money-laundering, the legal 
profession has become increasingly alert to the risk that a client or prospective client5 might try to 
retain a lawyer for a transaction or other non-litigation matter that could be legitimate but which further 
inquiry would reveal to be criminal or fraudulent.6 For example, a client might seek legal assistance for 
a series of purchases and sales of properties that will be used to launder money. Or a client might 
propose an all-cash deal in large amounts and ask that the proceeds be deposited in a bank located in 
a jurisdiction where transactions of this kind are commonly used to conceal terrorist financing or other 
illegal activities.7 On the other hand, further inquiry may dispel the lawyer's concerns.

This opinion addresses a lawyer's obligation to inquire when faced with a client who may be seeking to 
use the lawyer's services in a transaction to commit a crime or fraud. Ascertaining whether a client 
seeks to use the lawyer's services for prohibited ends can be delicate. Clients are generally entitled to 
be believed rather than doubted, and in some contexts investigations can be both costly and time-
consuming. At the same time, clients benefit greatly from having informed assistance of counsel. A 
lawyer's obligation to inquire when faced with circumstances addressed in this opinion is well-
grounded in authority interpreting Rule 1.2(d) and in the rules on competence, diligence, 
communication, honesty, and withdrawal.

As set forth in Section II of this opinion, a lawyer who has knowledge of facts that create a high 
probability that a client is seeking the lawyer's services in a transaction to further criminal or fraudulent 
activity has a duty to inquire further to avoid assisting that activity under Rule 1.2(d). Failure to make a 
reasonable inquiry is willful blindness punishable under the actual knowledge standard of the Rule. 
Whether the facts known to the lawyer require further inquiry will depend on the circumstances. As 
discussed in Section III, even where Rule 1.2(d) does not require further inquiry, other Rules may. 
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These Rules include the duty of competence under Rule 1.1, the duty of diligence under Rule 1.3, the 
duty of communication under Rule 1.4, the duty to protect the best interests of an organizational client 
under Rule 1.13, the duties of honesty and integrity under Rules 8.4(b) and (c), and the duty to 
withdraw under Rule 1.16(a). Further inquiry under these Rules serves important ends. It ensures that 
the lawyer is in a position to provide the informed advice and assistance to which the client is entitled, 
that the representation will not result in professional misconduct, and that the representation will not 
involve counseling or assisting a crime or fraud. Section IV addresses a lawyer's obligations in 
responding to a client who either agrees or does not agree to provide information necessary to satisfy 
the duty to inquire. Finally, Section V examines hypothetical scenarios in which the duty to inquire 
would be triggered, as well as instances in which it would not.

II. The Duty to Inquire Under Rule 1.2(d)

Rule 1.2(d) states that a lawyer “shall not counsel a client to engage, or assist a client, in conduct that 
the lawyer knows is criminal or fraudulent.” A duty to inquire to avoid knowingly counseling or assisting 
a crime or fraud may arise under this Rule in two ways. First, Rule 1.0(f) states that to “know[]” means 
to have “actual knowledge of the fact in question.” When facts already known to the lawyer are so 
strong as to constitute “actual knowledge” of criminal or fraudulent activity, the lawyer must “consult 
with the client regarding the limitations on the lawyer's conduct.”8 This consultation will ordinarily 
include inquiry into whether there is some misapprehension regarding the relevant facts. If there is no 
misunderstanding and the client persists, the lawyer must withdraw.9

In In re Blatt,10 for example, the New Jersey Supreme Court disciplined a lawyer for participation in a 
real estate transaction where “[o]n their face the [transaction] documents suggest[ed] impropriety if not 
outright illegality.”11 Addressing the lawyer's duties, the court wrote:

A lawyer may not follow the directions of a client without first satisfying himself that the latter is seeking 
a legitimate and proper goal and intends to employ legal means to attain it. . . . The propriety of any 
proposed course of action must be initially considered by the attorney, and it may be thereafter 
pursued only if the lawyer is completely satisfied that it involves no ethical compromise. . . . [The 
lawyer's] duty, upon being requested to draft the aforementioned agreements, was to learn all the 
details of the proposed transaction. Only then, upon being satisfied that he had indeed learned all the 
facts, and that his client's proposed course of conduct was proper, would he have been at liberty to 
pursue the matter further.12

Additionally, if facts before the lawyer indicate a high probability that a client seeks to use the lawyer's 
services for criminal or fraudulent activity, a lawyer's conscious, deliberate failure to inquire amounts to 
knowing assistance of criminal or fraudulent conduct. Rule 1.0(f) refers to “actual knowledge” and 
provides that “[a] person's knowledge may be inferred from circumstances.” Substantial authority 
confirms that a lawyer may not ignore the obvious.13

The obligation to inquire is well established in ethics opinions. Nearly forty years ago, prior to the 
adoption of the Model Rules, ABA Informal Opinion 1470 (1981) declared that “a lawyer should not 
undertake representation in disregard of facts suggesting that the representation might aid the client in 
perpetrating a fraud or otherwise committing a crime . . . . A lawyer cannot escape responsibility by 
avoiding inquiry. A lawyer must be satisfied, on the facts before him and readily available to him, that 
he can perform the requested services without abetting fraudulent or criminal conduct . . . .”14

Relying on ABA Informal Opinion 1470, the Legal Ethics Committee of the Indiana State Bar 
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Association concluded in 2001 that “[a] lawyer should not undertake representation without making 
further inquiry if the facts presented by a prospective client suggest that the representation might aid 
the client in perpetrating a fraud or otherwise committing a crime.”15 The opinion reasoned that an 
attorney asked to create a “new” sole power of attorney for a prospective client on behalf of her 
wealthy grandfather in matters concerning his estate has a duty to inquire further. The opinion 
emphasized the possibility that the granddaughter could fraudulently use the power of attorney to 
benefit herself rather than serve the interests of her grandfather, whom the attorney had not consulted, 
the possibility that the grandfather wouldnot wish to grant sole power of attorney to his granddaughter, 
and the possibility that the grandfather might lack the capacity to consent to such an arrangement 
(made likely by the fact that the lawyer's paralegal observed the grandfather's deteriorated condition). 
Thus, although it is possible that the granddaughter's representation of the facts was accurate and 
therefore consistent with Rule 1.2(d), “the fact that a proposed client in drafting a power of attorney 
was the agent and not a frail principal should have suggested to [the lawyer] the possibility that the 
client's real objective might be fraud. [The lawyer] then had an ethical responsibility to find out whether 
the proposal was above-board before performing the services. By failing to make further inquiry, [the 
lawyer] violated Rule 1.2.”16

Similarly, New York City Ethics Opinion 2018-4 concluded that lawyers must inquire when “retained to 
assist an individual client in a transaction that appears to the lawyer to be suspicious.”17 The opinion 
explains that “[i]n general, assisting in a suspicious transaction is not competent where a reasonable 
lawyer prompted by serious doubts would have refrained from providing assistance or would have 
investigated to allay suspicions before rendering or continuing to render legal assistance. . . . What 
constitutes a suspicion sufficient to trigger inquiry will depend on the circumstances.”18 Failure to 
inquire may constitute “conscious avoidance” when, for example, “the lawyer is aware of serious 
questions about the legality of the transaction and renders assistance without considering readily 
available facts that would have confirmed the wrongfulness of the transaction.”19

Courts imposing discipline are generally in accord. When a lawyer deliberately or consciously avoids 
knowledge that a client is or may be using the lawyer's services to further a crime or fraud, discipline is 
imposed.20 Some courts have applied the even broader standard set out in Comment [13] to Rule 1.2, 
which requires a lawyer to consult with the client when the lawyer “comes to know or reasonably 
should know that [the] client expects assistance not permitted by the Rules of Professional Conduct . . 
. .” (Emphasis added.) For example, in In re Dobson,21 the South Carolina Supreme Court identified 
facts showing that the lawyer “knew” or “should have known” that he was furthering a client's illegal 
scheme, and added, “[w]e also find that respondent deliberately evaded knowledge of facts which 
tended to implicate him in a fraudulent scheme. This Court will not countenance the conscious 
avoidance of one's ethical duties as an attorney.”22

Criminal cases treat deliberate ignorance or willful blindness as equivalent to actual knowledge.23 As 
the Supreme Court recently summarized:

The doctrine of willful blindness is well established in criminal law. Many criminal statutes require proof 
that a defendant acted knowingly or willfully, and courts applying the doctrine of willful blindness hold 
that defendants cannot escape the reach of these statutes by deliberately shielding themselves from 
clear evidence of critical facts that are strongly suggested by the circumstances. . . . [The Model Penal 
Code defines] “knowledge of the existence of a particular fact” to include a situation in which “a person 
is aware of a high probability of [the fact's] existence, unless he actually believes that it does not exist.” 
Our Court has used the Code's definition as a guide . . . [a]nd every Court of Appeals—with the 
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possible exception of the District of Columbia Circuit—has fully embraced willful blindness, applying 
the doctrine to a wide range of criminal statutes.24

A lawyer may accordingly face criminal charges or civil liability, in addition to bar discipline, for 
deliberately or consciously avoiding knowledge that a client is or may be using the lawyer's services to 
further a crime or fraud.25 To prevent these outcomes, a lawyer must inquire further when the facts 
before the lawyer create a high probability that a client seeks to use the lawyer's services for criminal 
or fraudulent activity.26

III. The Duty To Inquire Under Other Rules

Rule 1.2(d) is not the only source of a lawyer's duty to inquire. A lawyer may be obliged to inquire 
further in order to meet duties of competence, diligence, communication, honesty, and withdrawal 
under Rules 1.1, 1.3, 1.4, 1.13, 1.16, and 8.4. The kinds of facts and circumstances that would trigger 
a duty to inquire under these rules include, for example, (i) the identity of the client, (ii) the lawyer's 
familiarity with the client, (iii) the nature of the matter (particularly whether such matters are frequently 
associated with criminal or fraudulent activity), (iv) the relevant jurisdictions (especially whether any 
jurisdiction is classified as high risk by credible sources), (v) the likelihood and gravity of harm 
associated with the proposed activity, (vi) the nature and depth of the lawyer's expertise in the relevant 
field of practice, (vii) other facts going to the reasonableness of reposing trust in the client,27 and (viii) 
any other factors traditionally associated with providing competent representation in the field.

First, Rule 8.4(b) makes it professional misconduct for a lawyer to “commit a criminal act that reflects 
adversely on the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects.” Rule 8.4(c) 
makes it professional misconduct for a lawyer to “engage in conduct involving dishonesty, fraud, deceit 
or misrepresentation.” Providing legal services could violate Rules 8.4(b) and (c) where the relevant 
law on criminal or fraudulent conduct defines the lawyer's state of mind as culpable even without proof 
of actual knowledge.28 In such a situation, the lawyer must conduct further investigation to protect the 
client, advance the client's legitimate interests, and prevent the crime or fraud.

Second, and more broadly, the lawyer's duty of competence, diligence, and communication under 
Rules 1.1, 1.3, and 1.4 may require the lawyer, prior to advising or assisting in a course of action, to 
develop sufficient knowledge of the facts and the law to understand the client's objectives, identify 
means to meet the client's lawful interests, to probe further, and, if necessary, persuade the client not 
to pursue conduct that could lead to criminal liability or liability for fraud. Comment [5] of Rule 1.1 
states that “[c]ompetent handling of a particular matter requires inquiry into and analysis of the factual 
and legal elements of the problem.”29 The duty of diligence under Rule 1.3 requires that a lawyer 
ascertain the relevant facts and law in a timely and appropriately thorough manner.30 Rule 1.4(a)(5), 
which requires consultation with the client regarding “any relevant limitation on the lawyer's conduct” 
arising from the client's expectation of assistance that is not permitted by the Rules of Professional 
Conduct or other law, may require investigation of the relevant facts and law. Rule 1.4(b) requires the 
lawyer to give the client explanations sufficient to enable the client to make informed decisions about 
the representation.

Rule 1.13 imposes a duty to inquire in entity representations. Rule 1.13(a) provides that a lawyer 
“employed or retained by the organization represents the organization acting through its duly 
authorized constituents.” Determining the interests of the organization will often require further inquiry 
to clarify any ambiguity about who has authority and what the organization's priorities are. Under Rule 
1.13(b), once the lawyer learns of action, omission, or planned activity on the part of an “officer, 
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employee, or other person associated with the organization . . . that is a violation of a legal obligation 
to the organization, and that is likely to result in substantial injury to the organization, then the lawyer 
shall proceed as is reasonably necessary in the best interests of the organization.” Even if the 
underlying facts regarding the violation or potential violation are already well established and require 
no additional inquiry, determining what is “reasonably necessary” and in the “best interest of the 
organization” will commonly involve additional communication and investigation.31

Recent ABA guidance and opinions support this approach. Concern that individuals might use the 
services of U.S. lawyers for money-laundering and terrorist financing prompted the ABA House of 
Delegates to adopt in 2010 the ABA Voluntary Good Practices Guidance for Lawyers to Detect and 
Combat Money Laundering and Terrorist Financing (“Good Practices Guidance”). The Good Practices 
Guidance advocates a “risk-based approach” to avoid assisting in money laundering or terrorist 
financing, according to guidelines developed by the Financial Action Task Force on Money Laundering 
(“FATF”).32 Recommended measures include “examining the nature of the legal work involved, and 
where the [client's] business is taking place. 33

ABA Formal Opinion 463 addresses efforts to require U.S. lawyers to perform “gatekeeping” duties to 
protect the international financing system from criminal activity arising out of worldwide money-
laundering and terrorist financing activities. Observing that “the Rules do not mandate that a lawyer 
perform a ‘gatekeeper’ role,” especially in regards to “mandatory reporting” to public authorities “of 
suspicion about a client,” Opinion 463 nevertheless identifies the Good Practices Guidance as a 
resource “consistent with the Model Rules” and with Informal Opinion 1470.34 It also reinforces the 
duty to investigate in appropriate circumstances. Specifically, Opinion 463 states that “[i]t would be 
prudent for lawyers to undertake Client Due Diligence (“CDD”) in appropriate circumstances to avoid 
facilitating illegal activity or being drawn unwittingly into a criminal activity. . . . [P]ursuant to a lawyer's 
ethical obligation to act competently, a duty to inquire further may also arise. An appropriate 
assessment of the client and the client's objectives, and the means for obtaining those objectives, are 
essential prerequisites for accepting a new matter or continuing a representation as new facts unfold.”
35

A lawyer's reasonable judgment under the circumstances presented, especially the information known 
and reasonably available to the lawyer at the time, does not violate the rules. Nor should a lawyer be 
subject to discipline because a course of action, objectively reasonable at the time it was chosen, 
turned out to be wrong with hindsight.36

IV. Other Obligations Incident to the Duty to Inquire

If the client refuses to provide information or asks the lawyer not to evaluate the legality of a 
transaction the lawyer should explain to the client that the lawyer cannot undertake the representation 
unless an appropriate inquiry is made. If the client does not agree to provide information, then the 
lawyer must decline the representation or withdraw.37 If the client agrees, but then temporizes and 
fails to provide the requested information, or provides incomplete information, the lawyer must 
remonstrate with the client. If that fails to rectify the information deficit, the lawyer must withdraw. 
Indeed, proceeding in a transaction without the requested information may, depending on the 
circumstances, be evidence of the lawyer's willful blindness under Rule 1.2(d).38 If the client agrees, 
provides additional information, and the lawyer concludes that the requested services would amount to 
assisting in a crime or fraud, the lawyer must either discuss the matter further with the client, decline 
the representation, or seek to withdraw under Rule 1.16(a).39
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In general, a lawyer should not assume that a client will be unresponsive to remonstration. However, if 
the client insists on proceeding with the proposed course of action despite the lawyer's remonstration, 
the lawyer must decline the representation or withdraw.40 The lawyer may have discretion to disclose 
information relating to the representation under Model Rule 1.6(b)(1)-(3).41

If the lawyer needs information from sources other than the prospective client and can obtain that 
information without disclosing information protected by Rules 1.6 and 1.18, the information should be 
sought. If the lawyer needs to disclose protected information in order to analyze the transaction, the 
lawyer must seek the client's informed consent in advance. 42 If the client will not consent or the 
lawyer believes that seeking consent will lead to criminal or fraudulent activity, the lawyer must decline 
the representation or withdraw.43

If an inquiry would result in expenses that the client refuses to pay, the lawyer may choose to conduct 
the inquiry without payment or to decline or discontinue the representation.

Overall, as long as the lawyer conducts a reasonable inquiry, it is ordinarily proper to credit an 
otherwise trustworthy client where information gathered from other sources fails to resolve the issue, 
even if some doubt remains.44 This conclusion may be reasonable in a variety of circumstances. For 
example, the lawyer may have represented the client in many other matters. The lawyer may know the 
client personally, professionally, or socially. The business arrangements and other individuals or 
parties involved in the transaction may be familiar to the lawyer.

Finally, Rule 1.2(c) permits a lawyer to “limit the scope of [a] representation if the limitation is 
reasonable under the circumstances and the client gives informed consent.” Permitted scope 
limitations include, for example, that the client has limited but lawful objectives for the representation, 
or that certain available means to accomplish the client's objectives are too costly for the client or 
repugnant to the lawyer.45 Any limitation, however, must “accord with the Rules of Professional 
Conduct and other law,” including the lawyer's duty to provide competent representation.46 In the 
circumstances addressed by this opinion, a lawyer may not agree to exclude inquiry into the legality of 
the transaction.

V. Hypotheticals

The following hypotheticals are intended to clarify when circumstances might require further inquiry 
because of risk factors known to the lawyer. Some are drawn from the Good Practices Guidance, an 
important resource for transactional lawyers detailing how to conduct proper due diligence as well as 
how to identify and address risk factors in the most common scenarios in which a lawyer's assistance 
might be sought in criminal or fraudulent transactions.47

Further inquiry would be required in the first two examples because the combination of risk factors 
known to the lawyer creates a high probability that the client is engaged in criminal or fraudulent 
activity.

#1: A prospective client has significant business connections and interests abroad. The client has 
received substantial payments from sources other than his employer. The client holds these funds 
outside the US and wants to bring them into the US through a transaction that minimizes US tax 
liability. The client says: (i) he is “employed” outside the US but will not say how; (ii) the money is in a 
“foreign bank” in the name of a foreign corporation but the client will not identify the bank or the 
corporation; (iii) he has not disclosed the payments to his employer or any governmental authority or to 
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anyone else; and (iv) he has not included the amounts in his US income tax returns.48

#2: A prospective client tells a lawyer he is an agent for a minister or other government official from a 
“high risk” jurisdiction49 who wishes to remain anonymous and would like to purchase an expensive 
property in the United States. The property would be owned through corporations that have 
undisclosed beneficial owners. The prospective client says that large amounts of money will be 
involved in the purchase but is vague about the source of the funds, or the funds appear to come from 
“questionable” sources.50

If, on the same facts as #2, the client assures the lawyer that information will be provided but does not 
follow through, the lawyer must either withdraw or again discuss with the client the need for the 
information to continue in the representation, seek an explanation for the delay, and withdraw if the 
explanation the client offers is unsatisfactory. If the information provided is incomplete — e.g., 
information that leaves the identity of the actual funding sources opaque — the lawyer must follow the 
same course: withdraw or again discuss with the client the need for the information to continue in the 
representation, seek an explanation for the delay, and withdraw if the explanation offered is 
unsatisfactory.51

In examples #3 through #5 below, the duty to inquire depends on contextual factors, most significantly, 
the lawyer's familiarity with the client and the jurisdiction.

#3: A general practitioner in rural North Dakota receives a call from a long-term client asking her to 
form a limited liability company for the purpose of buying a ranch.52

#4: The general practitioner in rural North Dakota receives a call from a new and unknown prospective 
client saying that the client just won several million dollars in Las Vegas and needs the lawyer to form 
a limited liability company to buy a ranch.53 

#5: A prospective client in New York City asks a general practitioner in a mid-size town in rural 
Georgia to provide legal services for the acquisition of several farms in rural Georgia. The prospective 
client tells the lawyer that he has made a lot of money in hedge funds and now wants to diversify his 
investments by purchasing these farms but says he doesn't want his purchases to cause a wave of 
land speculation and artificially inflate local prices. He wants to wire money into the law firm's trust 
account over time for the purchases. He asks the lawyer to create a series of LLCs to make strategic 
(and apparently unrelated) acquisitions.54

VI. Conclusion

Model Rule 1.2(d) prohibits a lawyer from advising or assisting a client in a transaction or other non-
litigation matter the lawyer “knows” is criminal or fraudulent. That knowledge may be inferred from the 
circumstances, including a lawyer's willful blindness or conscious disregard of available facts. 
Accordingly, where there is a high probability that a client seeks to use the lawyer's services for 
criminal or fraudulent activity, the lawyer must inquire further to avoid advising or assisting such 
activity. Even if information learned in the course of a preliminary interview or during a representation 
is insufficient to establish “knowledge” under Rule 1.2(d), other rules may require further inquiry to help 
the client avoid crime or fraud, to advance the client's legitimate interests, and to avoid professional 
misconduct. These include the duties of competence, diligence, communication, and honesty under 
Rules 1.1, 1.3, 1.4, 1.13, 1.16, and 8.4. If the client or prospective client refuses to provide information 
necessary to assess the legality of the proposed transaction, the lawyer must ordinarily decline the 
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representation or withdraw under Rule 1.16. A lawyer's reasonable evaluation after that inquiry based 
on information reasonably available at the time does not violate the rules.

1 This opinion is based on the ABA Model Rules of Professional Conduct as amended by the ABA House of Delegates 
through August 2019. The laws, court rules, regulations, rules of professional conduct, and opinions promulgated in individual 
jurisdictions are controlling.

2 See Debra Cassens Weiss, Group Goes Undercover at 13 Law Firms to Show How U.S. Laws Facilitate Anonymous 
Investment, A.B.A. J. (Feb. 1, 2016), https://www.abajournal.com/news/article/group_goes_undercover_at_13_law_firms_to_
show_how_us_laws_facilitate; see also Louise Story & Stephanie Saul, Stream of Foreign Wealth Flows to Elite New York 
Real Estate, N.Y. Times (Feb. 7, 2015), https://www.nytimes.com/2015/02/08/nyregion/stream-of-foreign-wealth-flows-to-
time-warner-condos.html.

3 In re Albrecht, 42 P.3d 887, 898–900 (Or. 2002) (disbarment for assisting client in money laundering).

4 See, e.g., United States v. Farrell, 921 F.3d 116 (4th Cir. 2019) (affirming conviction for money laundering); United States v. 
Blair, 661 F.3d 755 (4th Cir. 2011) (same); Laura Ende, Escrow, Money Laundering Cases Draw Attention to the Perils of 
Handling Client Money, State Bar of Cal. (Feb. 2017), http://www.calbarjournal.com/February2017/TopHeadlines/TH1.aspx 
(lawyer sentenced “to five years in prison after being convicted of felonies related to a money laundering scheme”).

5 “Client” refers hereinafter to “client and prospective client” unless otherwise indicated.

6 Hereinafter, “transaction” refers both to transactions and other non-litigation matters unless otherwise indicated. This 
opinion does not address the application of rules triggering a duty to inquire where a client requests legal services in 
connection with litigation. ABA Comm. on Ethics & Prof'l Responsibility, Informal Op. 1470 (1981), discusses how a lawyer 
not involved in the past misconduct of a client should handle the circumstance of a proposed transaction arising from or 
relating to the past misconduct.

7 See Am. Bar Ass'n Task Force on Gatekeeper Regulation and the Profession, Voluntary Good Practices Guidance for 
Lawyers to Detect and Combat Money Laundering and Terrorist Financing 15–16 (2010) [hereinafter Good Practices 
Guidance] (describing institutions, such as the United Nations, the World Bank, the International Monetary Fund, and the 
U.S. Department of State, believed to be “credible sources” for information regarding risks in different jurisdictions); id. at 24 
(noting the “higher risk situation” when a client offers to pay in cash).

8 Model Rules of Prof'l Conduct R. 1.2 cmt. [13] [hereinafter Model Rules].

9 See Model Rules R. 1.16(a)(1); Section IV, infra. Rule 1.2(d) nevertheless permits a lawyer to “discuss the legal 
consequences of any proposed course of conduct with a client and may counsel or assist a client to make a good faith effort 
to determine the validity, scope, meaning or application of the law.”

10 324 A.2d 15 (N.J. 1974).

11 Id. at 18 (emphasis added).

12 Id. at 18–19; see also In re Evans, 759 N.E.2d 1064 (Ind. 2001) (mem.) (three-year suspension for filing fraudulent federal 
tax returns knowingly misrepresenting sale proceeds from real estate transaction); In re Harlow, 2004 WL 5215045, at *2 
(Mass. State Bar Disciplinary Bd. 2004) (suspending lawyer for violation of 1.2(d) for assisting client in knowing manipulation 
of state licensing agency's escrow account requirements); State ex rel. Counsel for Discipline of Nebraska Supreme Court v. 
Mills, 671 N.W.2d 765 (Neb. 2003) (two-year suspension for participating in illegal scheme to avoid estate taxes by knowingly 
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backdating and preparing false documents); accord N.C. State Bar, Formal Op. 12, 2001 WL 1949450 (2001).

13 In the words of Charles Wolfram, “as in the criminal law, a lawyer's studied ignorance of a readily ascertainable fact by 
consciously avoiding it is the functional equivalent of knowledge of the fact. . . . As a lawyer, one may not avoid the bright 
light of a clear fact by averting one's eyes or turning one's back.” Charles W. Wolfram, Modern Legal Ethics 696 (1986); see 
also Ellen J. Bennett & Helen W. Gunnarsson, Annotated Model Rules of Professional Conduct 47 (9th ed. 2019) (“[a] 
lawyer's assistance in unlawful conduct is not excused by a failure to inquire into the client's objectives”); id. (gathering 
cases).

14 ABA Comm. on Ethics & Prof'l Responsibility, Informal Op. 1470 (1981) (emphasis added) (interpreting the analogous 
ABA Model Code provision 7-102(A)(7), which provides that a lawyer must not “[c]ounsel or assist his client in conduct that 
the lawyer knows to be illegal or fraudulent”).

15 Ind. State Bar Ass'n Comm. on Legal Ethics, Op. 2, at 4 (2001).

16 Id. at 4 (emphasis added). The Opinion reaches the same conclusion if the grandfather is considered to be the true client. 
Id. at 6–7. Accord N.C. State Bar Ass'n, Formal Op. 7 (2003).

17 N.Y.C. Bar Ass'n Comm. on Prof'l Ethics, Formal Op. 2018-4, at 2 (2018); see also Conn. Bar Ass'n Standing Comm. on 
Prof'l Ethics, Informal Op. 91-22 (1991).

18 N.Y.C Bar Ass'n Comm. on Prof'l Ethics, Formal Op. 2018-4, at 3 (2018).

19 Id. Hypotheticals in Section V of this opinion, infra, identify circumstances that should prompt further inquiry.

20 See In re Bloom, 745 P.2d 61 (Cal. 1987) (affirming disbarment of lawyer who assisted client in sale and transport of 
explosives to Libya; categorically rejecting lawyer's defense that he believed in good faith that transaction was authorized by 
national security officials); In re Albrecht, 42 P.3d 887, 898–99 (Or. 2002) (“suspicious nature” of transactions, combined with 
other facts, support inference that lawyer must have known his participation in scheme constituted money laundering; 
upholding disbarment for knowingly assisting crime or fraud and rejecting defense that lawyer was “an unwitting dupe to a 
talented con man”); see also Ellen Bennett & Helen Gunnarsson, Annotated Model Rules of Professional Conduct 47 (9th 
ed.) (“[a] lawyer's assistance in unlawful conduct is not excused by a failure to inquire into the client's objectives”). But see 
Iowa Supreme Court Att'y Disciplinary Bd. v. Ouderkirk, 845 N.W. 2d 31, 45–48 (Iowa 2014) (declining to infer knowledge of 
client's fraud despite what disciplinary counsel argued were “highly suspicious” circumstances where sophisticated, 
longstanding client who typically relied on the lawyer exclusively to prepare final paperwork deceived the lawyer about a 
fraudulent transfer to avoid creditors).

21 427 S.E.2d 166 (S.C. 1993).

22 Id. at 427 (emphasis added); see also Florida Bar v. Brown, 790 So.2d 1081, 1088 (Fla. 2001) (suspension for soliciting 
illegal campaign contributions from employees and others for political candidates viewed as favorable to business interests of 
major client of firm; lawyer “should have known” conduct was criminal or fraudulent under Florida version of Rule 1.2(d) 
which expressly incorporates this standard); In re Siegel, 471 N.Y.S. 2d 591, 592 (N.Y. App. Div. 1984) (attorney “knew or 
should have known that at the very least, his conduct was a breach of trust, if not illegal”) (emphasis added). Other 
jurisdictions have rejected a negligence standard for Rule 1.2(d). See In re Tocco, 984 P.2d 539, 543 (Ariz. 1999) (en banc) 
(declining to read a should have known standard into Arizona Rule 1.2(d); “While actual knowledge can be proven by 
circumstantial evidence, a mere showing that the attorney reasonably should have known her conduct was in violation of the 
rules, without more, is insufficient.”); accord Iowa Supreme Court Bd. of Prof'l Ethics and Conduct v. Jones, 606 N.W.2d 5, 
7–8 (Iowa 2000).
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The Committee acknowledges the tension between the “actual knowledge” standard of Model Rule 1.2(d), on the one hand, 
and those authorities applying a reasonably should know standard. This opinion concludes only that the standard of actual 
knowledge set out in the text of Model Rules 1.2(d) and 1.0(f) is met by appropriate evidence of willful blindness. When the 
Model Rules intend a lower threshold of scienter, such as “reasonably should know,” the text generally makes this explicit. 
See, e.g., Model Rules R. 2.3(b), 2.4(b), 4.3.

23 United States v. Ramsey, 785 F.2d 184, 189 (7th Cir. 1986) (“[A]ctual knowledge and deliberate avoidance of knowledge 
are the same thing.”).

24 Global-Tech Appliances, Inc. v. SEB USA, 563 U.S. 754, 767 (2011) (emphasis added) (citations omitted) (applying willful 
blindness standard to statute prohibiting knowing inducement of patent infringement).

25 See United States v. Cavin, 39 F.3d 1299, 1310 (5th Cir. 1994) (upholding deliberate ignorance jury instruction in 
prosecution of a lawyer); United States v. Scott, 37 F.3d 1564, 1578 (10th Cir. 1994) (affirming use of deliberate ignorance 
instruction against an attorney convicted of conspiracy to defraud the IRS); Wyle v. R.J. Reynolds Indus., Inc., 709 F.2d 585, 
590 (9th Cir. 1983) (upholding deliberate ignorance finding against law firm in antitrust suit because firm was aware of high 
probability that client made illegal payments and failed to investigate); United States v. Benjamin, 328 F.2d 854, 862 (2d Cir. 
1964) (a lawyer may be held liable in a securities fraud suit if the lawyer has “deliberately closed his eyes to the facts he had 
a duty to see”); Harrell v. Crystal, 611 N.E. 2d 908, 914 (Ohio Ct. App. 1992) (affirming finding of liability in malpractice action 
for lawyer's failure to investigate sham tax shelters); Pa. Bar Ass'n Comm. on Legal Ethics & Prof'l Responsibility, Informal 
Op. 2003-104 (2003) (where facts suggested property transfer to client from relative was to conceal assets from creditors, 
lawyer handling sale of property to a third party “must evaluate whether the transfer of realty to your client was ‘fraudulent’” 
under state law); cf. Restatement (Third) of the Law Governing Lawyers § 94, Reporter's Note, cmt. g. at 17 ( Am. Law Inst. 
2000) (“the preferable rule is that proof of a lawyer's conscious disregard of facts is relevant evidence which, together with 
other evidence bearing on the question, may warrant a finding of actual knowledge”).

26 As the authorities and analysis in this Section make clear, the duty to inquire under Model Rule 1.2(d) is tied to the 
circumstances and the lawyer's state of knowledge. It is not a freestanding, blanket obligation to scrutinize every client for 
illicit ends irrespective of the nature of the specific matter and the attorney-client relationship. See United States v. Sarantos, 
455 F.2d 877, 881 (2d Cir. 1972) (“Construing ‘knowingly’ in a criminal statute to include willful blindness . . . is no radical 
concept in the law,” but the standard does not mean that an attorney has a general duty to “investigate ‘the truth of his 
client's assertions’ or risk going to jail”; upholding criminal conviction of lawyer who actively aided in immigration related 
marriage fraud); Pa. Bar Ass'n Comm. on Legal Ethics & Prof'l Responsibility, Informal Op. 2001-26 (“Generally, a lawyer has 
no obligation to inquire or otherwise uncover facts that are not necessary to enable the lawyer to fulfill his or her obligations 
with respect to the representation”; warning nevertheless that Rule 1.2(d) applies to filing of worker's compensation claims 
and leaving attorney to determine relevance of client's fatal condition to client's specific claim) (emphasis added). However, 
the Committee rejects the view that the actual knowledge standard of Rule 1.2(d) relieves the lawyer of a duty to inquire 
further where the lawyer is aware of facts creating a high probability that the representation would further a crime or fraud. Cf. 
Restatement (Third) of the Law Governing Lawyers § 94 cmt. g. at 11 (“Under the actual knowledge standard . . . a lawyer is 
not required to make a particular kind of investigation in order to ascertain more clearly what the facts are, although it will 
often be prudent for the lawyer to do so.”); id. § 51 cmt. h., ill. 6 at 366; George M. Cohen, The State of Lawyer Knowledge 
Under the Model Rules of Professional Conduct, 3 Am. U. Bus. L. Rev. 115, 116 (2014) (discussing association of willful 
blindness with recklessness, without citing to Global-Tech Appliances, and analyzing assumption that “the actual knowledge 
standard aims to exclude a duty to inquire”).

27 For facts that can undermine the reasonableness of reposing trust, see the discussion of “risk categories” provided by the 
Good Practices Guidance, supra note 7, at 15–36.

28 See In re Berman, 769 P.2d 984, 989 (Cal. 1989) (en banc) (holding, in disciplinary proceeding for aiding a money 
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laundering scheme, that attorney's “belief that the financial statements contained false information reflects sufficient indicia of 
fraudulent intent to constitute moral turpitude”). The same conduct would require the lawyer's withdrawal under Rule 
1.16(a)(1).

29 See also Iowa Supreme Court Att'y Disciplinary Bd. v. Wright, 840 N.W.2d 295, 301 (Iowa 2013) (failure to conduct even 
preliminary research on overseas internet scam violates Rule 1.1); In re Winkel, 577 N.W.2d 9 (Wis. 1998) (failure to obtain 
information on trust funds of clients’ business prior to surrendering clients’ assets to bank). See also Restatement (Third) of 
the Law Governing Lawyers § 52 cmt. c at 377 (“[A] lawyer must perform tasks reasonably appropriate to the representation, 
including, where appropriate, inquiry into the facts.”).

30 See In re Konnor, 694 N.W. 2d 376 (Wis. 2005) (failure to investigate concern that rents owed to estate were being 
misappropriated).

31 See Model Rules R. 1.13 cmts. [3] & [4]. Rule 1.13(b) was added after a series of high profile financial accounting 
scandals in the early 2000s. Am. Bar Ass'n Task Force on Corporate Responsibility (2003), reprinted in 59 Bus. Law. 145, 
166–70 (2003). Other law may also create a duty to inquire. The Sarbanes-Oxley Act of 2002 creates a duty for the “chief 
legal officer” to conduct an “appropriate” investigation in response to another lawyer's report of “evidence of a material 
violation” by the company. 17 C.F.R. § 205.3(b)(2) (2012); see also In re Kern, 816 S.E. 2d 574 (S.C. 2018) (discussing 
obligations of securities lawyers); U.S. Dep't of Justice, Principles of Federal Prosecution of Business Organizations § 9-
28.720 (quality of internal investigation can affect eligibility for “cooperation credit”); Cohen, supra note 26, at 129–30 
(discussing obligations of securities lawyers).

32 See Good Practices Guidance, supra note 7, at 2. A “risk-based approach” is generally “intended to ensure that measures 
to prevent or mitigate money laundering and terrorist financing are commensurate with the risks identified . . . [H]igher risk 
areas should be subject to enhanced procedures, such as enhanced client due diligence (“CDD”) . . . .” Id. at 8. The report 
continues: “This paper [identifies] the risk categories and offer[s] voluntary good practices designed to assist lawyers in 
detecting money laundering while satisfying their professional obligations.” Id.

33 ABA Standing Comm. on Ethics & Prof'l Responsibility, Formal Op. 463, at 2 (2013) (summarizing Good Practices 
Guidance).

34 Id.

35 Id. at 2–3 (emphasis added); see also id. at 2 n.10 (“The Good Practices Guidance encourages all lawyers to perform 
basic CDD by (1) identifying and verifying the identity of each client; (2) identifying and verifying the identity of any ‘beneficial 
owner’ of the client, defined as the natural person(s) with ultimate control of a client, when such an analysis is warranted from 
a risk-based standpoint; and (3) obtaining enough information to understand a client's circumstances, business, and 
objectives.”).

36 In numerous contexts of evaluating attorney conduct, courts and regulators have warned against hindsight bias. See 
Woodruff v. Tomlin, 616 F.2d 924, 930 (6th Cir. 1980) (“[E]very losing litigant would be able to sue his attorney if he could 
find another attorney who was willing to second guess the decisions of the first attorney with the advantage of hindsight.”); In 
re Claussen, 14 P.3d 586, 593–94 (Or. 2000) (en banc) (declining to discipline lawyer who aided client in converting 
insurance policy to cash while client's bankruptcy petition was pending; lawyer did not know client would abscond with money 
and cannot be judged by a standard of “clairvoyance” that reflects the knowledge of “hindsight”); N.Y.C. Bar Ass'n Comm. on 
Prof'l Ethics, Formal Op. 2018-4 (2018) (“Under the knowledge standard of Rule 1.2(d), a lawyer is not deemed to ‘know’ 
facts, or the significance of facts, that become evident only with the benefit of hindsight.”); N.Y.C. Bar Ass'n Comm. on Prof'l 
Ethics, Formal Op. 2005-05 (2005) (in handling of “‘thrust upon’ concurrent client conflicts a lawyer who does balance the 
relevant considerations in good faith should not be subject to discipline for getting it wrong in hindsight”); Pa. Bar Ass'n 
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Comm. on Legal Ethics & Prof'l Responsibility, Formal Op. 2001-100 (2001) (the propriety of accepting stock as payment of 
legal fees for a start-up “should be made based on the information available at the time of the transaction and not with the 
benefit of hindsight”).

37 As discussed below, under Rule 1.2(c) a lawyer cannot assent to an unreasonable limitation on the representation even if 
the client seeks or insists upon such a limitation and offers consent.

38 See also N.Y.C. Bar Ass'n Comm. on Prof'l Ethics, Formal Op. 2018-4 at 5 (“[A] client's refusal to authorize and assist in 
an inquiry into the lawfulness of the client's proposed conduct will ordinarily constitute an additional, and very significant, ‘red 
flag.’”).

39 Model Rules R. 1.2 cmt. [13] (“If a lawyer comes to know or reasonably should know that a client expects assistance not 
permitted by the Rules of Professional Conduct or other law . . . the lawyer must consult with the client regarding the 
limitations on the lawyer's conduct.”).

40 See also N.Y.C. Bar Ass'n Comm. on Prof'l Ethics, Formal Op. 2018-4 at 6 (“If it becomes clear during a lawyer's 
representation that the client has failed to take necessary corrective action, and the lawyer's continued representation would 
assist client conduct that is illegal or fraudulent, Rule 1.16(b)(1) mandates that the lawyer withdraw from representation.”). 
For a discussion of the obligation to withdraw upon learning that a lawyer's services have been used to further a fraud, see 
ABA Standing Comm. on Ethics and Prof'l Responsibility, Formal Op. 92-366 (1992).

41 N.Y.C. Bar Ass'n Comm. on Prof'l Ethics, Formal Op. 2018-4 at 6.

42 Model Rules R . 1.0(e) (“‘Informed consent’ denotes the agreement by a person to a proposed course of conduct after the 
lawyer has communicated adequate information and explanation about the material risks of and reasonably available 
alternatives to the proposed course of conduct.”).

43 Model Rules R . 1.16(c)(2).

44 See N.Y.C. Bar Ass'n Comm. on Prof'l Ethics, Formal Op. 2018-4 at 5.

45 See Model Rules R. 1.2 cmt. [6] (“A limited representation may be appropriate because the client has limited objectives for 
the representation. In addition, the terms upon which representation is undertaken may exclude specific means that might 
otherwise be used to accomplish the client's objectives. Such limitations may exclude actions that the client thinks are too 
costly or that the lawyer regards as repugnant or imprudent.”)

46 See id. cmt. [7] (“an agreement for a limited representation does not exempt a lawyer from the duty to provide competent 
representation”); id. cmt. [8] (“All agreements concerning a lawyer's representation of a client must accord with the Rules of 
Professional Conduct and other law.”).

47 The analysis of the hypotheticals that follows draws on the Good Practices Guidance but should not be read to support the 
conclusion that any isolated risk factor identified in the Good Practices Guidance necessarily creates a duty to inquire in all 
matters in which it may be present. The question is whether a reasonable lawyer under the specific circumstances would be 
obliged to conduct further inquiry. The Committee further cautions that circumstances that render a specific jurisdiction or 
other factor “high risk” can change. On the one hand, if new circumstances presenting a greater risk arise the lawyer should 
take appropriate action, and may need to seek advice on what, if any, action is required. On the other hand, new 
circumstances may support acceptance or continuation of the representation by showing that, upon inquiry, the high-risk 
designation is inaccurate or inapplicable to the matter.

48 This hypothetical is drawn from ABA Comm. on Ethics & Prof'l Responsibility, Informal Opinion 1470, which concludes that 
a lawyer must conduct further inquiry.
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49 For information about “high risk” jurisdictions, see Good Practices Guidance, supra note 7, at 15–16.

50 This hypothetical is based on In re Jankoff, 81 N.Y.S.3d 733, 734 (N.Y. App. Div. 2018) (public censure imposed on 
stipulated facts), and In re Koplik, 90 N.Y.S.3d 187 (N.Y. App. Div. 2019) (same).

51 See supra, Section IV.

52 This hypothetical is drawn from Good Practices Guidance, supra note 7, at 8, and should not require further inquiry 
regarding the legitimacy of the transaction assuming prior matters have not involved abuse of the attorney-client relationship 
on the part of the client. It is likely, of course, that some inquiry into other details will be necessary to handle the transaction 
competently.

53 This hypothetical is drawn from Good Practices Guidance, supra note 7, at 8, and requires further inquiry.

54 This hypothetical is drawn from American Law Institute, Anti-Money Laundering Rules and Other Ethics Issues 450-51 
(2017) and requires further inquiry.
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Formal Opinion 463 May 23, 2013

Client Due Diligence, Money Laundering, and Terrorist Financing

The Model Rules of Professional Conduct and the ABA Voluntary Good Practices Guidance for 
Lawyers to Detect and Combat Money Laundering and Terrorist Financing (“Good Practices 
Guidance”) are consistent in their ethical principles, including loyalty and confidentiality. The Good 
Practices Guidance provides information to help lawyers recognize and evaluate situations where 
providing legal services may assist in money laundering and terrorist financing. By implementing the 
risk-based control measures detailed in the Good Practices Guidance where appropriate, lawyers can 
avoid aiding illegal activities in a manner consistent with the Model Rules. 1

In an effort to combat money laundering and terrorist financing, intergovernmental standards-setting 
organizations and government agencies have suggested that lawyers should be “gatekeepers” to the 
financial system.2 The underlying theory behind the “lawyer-as-gatekeeper” idea is that the lawyer has 
the capacity to monitor and to control, or at least to influence, the conduct of his or her clients and 
prospective clients in order to deter wrongdoing.3 Many have taken issue with this theory4 and with the 
word “gatekeeper.” The Rules do not mandate that a lawyer perform a “gatekeeper” role in this 
context.5 More importantly, mandatory reporting of suspicion about a client is in conflict with Rules 1.6 
and 1.18, and reporting without informing the client is in conflict with Rule 1.4(a)(5). In this opinion we 
examine the contours of a lawyer's ethical obligations under the Model Rules of Professional Conduct 
with regard to efforts to deter and combat money laundering.

In August 2010 the ABA's policymaking House of Delegates adopted the Voluntary Good Practices 
Guidance for Lawyers to Detect and Combat Money Laundering and Terrorist Financing (“Good 
Practices Guidance”),6 along with a resolution stating that the Association “acknowledges and 
supports the United States Government's efforts to combat money laundering and terrorist financing.” 
The approved Good Practices Guidance states that it is not intended to be, nor should it be construed 
as, a statement of the standard of care governing the activities of lawyers in implementing a risk-based 
approach to combat money laundering and terrorist financing, but rather is intended to serve as a 
resource that lawyers can use in developing their own voluntary approaches.7

Good Practices Guidance policy supports a “risk-based” approach in accord with guidelines developed 
by the Financial Action Task Force on Money Laundering (“FATF”) created by the U.S. and other 
leading industrialized nations.8 This approach differs from a rules-based approach that requires 
compliance with every element of detailed laws, rules, or regulations irrespective of the underlying 
quantum or degree of risk. The Good Practices Guidance urges lawyers to assess money-laundering 
and terrorist financing risks by examining the nature of the legal work involved, and where the 
business is taking place.9

The Model Rules neither require a lawyer to fulfill a gatekeeper role, nor do they permit a lawyer to 
engage in the reporting that such a role could entail. It would be prudent for lawyers to undertake 
Client Due Diligence (“CDD”)10 in appropriate circumstances to avoid facilitating illegal activity or being 
drawn unwittingly into a criminal activity. This admonition is consistent with Informal Opinion 1470 
(1981), where we stated that “[a] lawyer cannot escape responsibility by avoiding inquiry. A lawyer 
must be satisfied, on the facts before him and readily available to him, that he can perform the 
requested services without abetting fraudulent or criminal conduct and without relying on past client 
crime or fraud to achieve results the client now wants.”11 Further in that opinion we stated that, 
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pursuant to a lawyer's ethical obligation to act competently,12 a duty to inquire further may also arise.
13

An appropriate assessment of the client and the client's objectives, and the means for obtaining those 
objectives, are essential prerequisites for accepting a new matter or continuing a representation as 
new facts unfold. Rule 1.2(d) prohibits a lawyer from knowingly counseling or assisting a client to 
commit a crime or fraud. A lawyer also is subject to federal laws prohibiting conduct that aids, abets, or 
commits a violation of U.S. anti-money laundering laws (e.g., 18 U.S.C. Sections 1956 and 1957) or 
counter-terrorist financing laws.14 Thus, for example, lawyers should be mindful of legal restrictions 
applicable to all persons in the U.S. to avoid providing certain legal services to, and receiving money 
from, individuals or entities publicly identified by the U.S. Department of the Treasury on its Specially 
Designated Nationals List (“SDN List”).15 In certain circumstances, checking a client's identity 
internally within the firm against the SDN List can avoid the risk of unlawful conduct by the lawyer.

The level of appropriate CDD varies depending on the risk profile of the client, the country or 
geographic area of origin, or the legal services involved.16 For example, the fact that clients are 
deemed to be “Politically Exposed Persons,” (e.g., domestic or foreign senior government, judicial, or 
military officials) may justify enhanced due diligence on the part of the lawyer because of the potential 
for corruption. Clients or legal matters associated with countries that are subject to sanctions or 
embargoes issued by the United Nations, or those identified by credible sources as having significant 
levels of corruption or other criminal activity or that provide funds or support to terrorist organizations, 
may require greater examination. Furthermore, clients who ask that the lawyer handle actual receipt 
and transmission of funds or those who request accelerated real estate transfers for no apparent 
reason may also require an extra level of scrutiny.

Once a representation has commenced, a lawyer may terminate it in a number of circumstances in 
which the lawyer does not know for certain the client's plans or whether the client is engaged in 
criminal or fraudulent activities, but the lawyer has reason to believe that the client is engaging, or 
plans to engage, in such improper activities. Rule 1.16(b)(2) (Declining or Terminating Representation) 
states that a lawyer may withdraw from representing a client if “the client persists in a course of action 
involving the lawyer's services that the lawyer reasonably believes is criminal or fraudulent.” 
(Emphasis added).17

The Committee believes that the advice derived from the Good Practices Guidance is consistent, and 
not in conflict, with the ethical obligations of lawyers under the Model Rules. Indeed, the Good 
Practices Guidance states that “when faced with a situation where the lawyer is compelled to decline 
or terminate the relationship, the lawyer should comply with the requirements of the applicable rules of 
professional conduct.” 18 Accordingly, lawyers should be conversant with the risk-based measures and 
controls for clients and legal matters with an identified risk profile and use them for guidance as they 
develop their own client intake and ongoing client monitoring processes. When in a lawyer's 
professional judgment aspects of the contemplated representation raise suspicions about its propriety, 
that lawyer's familiarity with risk-based measures and controls will assist in avoiding unwitting 
assistance to unlawful activities. Indeed, the usefulness of the Good Practices Guidance is an example 
of the declaration in the Model Rules that “[t]he Rules do not … exhaust the moral and ethical 
considerations that should inform a lawyer….”19

1 This opinion is based on the ABA Model Rules of Professional Conduct as amended by the ABA House of Delegates 
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through February 2013. The laws, court rules, regulations, rules of professional conduct, and opinions promulgated in 
individual jurisdictions are controlling.

2 Kevin L. Shepherd, The Gatekeeper Initiative and the Risk-Based Approach to Client Due Diligence: The Imperative for 
Voluntary Good Practices Guidance for U.S. Lawyers, 2010 J. Prof. Law 83, 88 (lawyers are considered “gatekeepers” 
because they have the ability to furnish access to the various functions that might help criminals move or conceal funds).

3 See Press Center, Treasury Deputy Secretary Stuart Eizenstat House Committee on Banking and Financial Services, U.S. 
Department of the Treasury (Mar. 9, 2000), http://www.treasury.gov/press-center/press-releases/Pages/ls445.aspx (stating 
that “[w]e are aggressively pursuing programs aimed at the lawyers, accountants and auditors who function as ‘gatekeepers' 
to the financial system. While legal rules properly insulate professional consultations from overly broad scrutiny and create a 
zone of safety within which professionals can advise their clients, those rules should not create a cover for criminal 
conduct.”).

4 Federation of Law Societies of Canada v. Canada (Attorney General), 2013 BCCA 147 (2013), available at http://
www.canlii.org/en/bc/bcca/doc/2013/2013bcca147/2013bcca147.html (striking down Canadian legislation as violating the 
solicitor-client privilege and interfering with the independence of the Bar).

5 But see Rutheford B. Campbell, Jr. & Eugene R. Gaetke, The Ethical Obligation of Transactional Lawyers to Act as 
Gatekeepers, 56 Rutgers L. Rev. 9 (2003).

6 Resolution & Report 116, Voluntary Good Practices Guidance for Lawyers to Detect and Combat Money Laundering and 
Terrorist Financing, American Bar Association (2010), http://www.americanbar.org/content/dam/aba/migrated/leadership/
2010/annual/pdfs/116.authcheckdam.pdf. See generally Shepherd, supra note 2.

7 Resolution & Report 116, supra note 6, at 7.

8 Federation of Law Societies of Canada v. Canada, supra note 4.

9 See Michael A. Lindenberger, Into the Breach: Voluntary Compliance on Money Laundering Gets a Boost from the ABA 
and Treasury, ABA Journal (Oct. 2011), available at http://www.abajournal.com/magazine/article/into_the_breach_voluntary_
compliance_on_money_laundering_gets_a_boost/ (quoting the ABA President to encourage lawyers to be more vigilant 
about combating money laundering by following the Good Practices Guidance so that gatekeeper legislation regulating the 
legal profession will be unnecessary).

10 The Good Practices Guidance encourages all lawyers to perform basic CDD by (1) identifying and verifying the identity of 
each client; (2) identifying and verifying the identity of any “beneficial owner” of the client, defined as the natural person(s) 
with ultimate control of a client, when such an analysis is warranted from a risk-based standpoint; and (3) obtaining enough 
information to understand a client's circumstances, business, and objectives. Resolution & Report 116, supra note 6, at 9-11.

11 ABA Comm. on Ethics & Prof'l Responsibility, Informal Op. 1470 (1981) [hereinafter ABA Informal Op. 1470]. See also 
Geoffrey C. Hazard, Jr. & W. William Hodes, The Law of Lawyering: A Handbook on The Model Rules of Professional 
Conduct §1.6:403, 199-200 (2d ed. 1990 & Supp. 1998). Cf. Monroe H. Freedman, Personal Responsibility in a Professional 
System, 27 Cath. U. L. Rev. 191, 200 (1978) (warning lawyers against “assum[ing] the worst regarding the client's desires”).

12 See Model Code of Prof'l Responsibility DR 6-101 (1979) (now Rule 1.1).

13 ABA Informal Op. 1470, supra note 11.

14 These laws include, for example, the Anti-Terrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 110 
Stat. 1214; Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism 
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(USA PATRIOT) Act of 2001, Pub. L. No. 107-56, 115 Stat. 272; Exec. Order No. 13224, 66 Fed. Reg. 49079 (Sept. 23, 
2001).

15 Specially Designated Nationals List, U.S. Department of the Treasury, http://www.treasury.gov/resource-center/sanctions/
SDN-List/Pages/default.aspx (last visited May 20, 2013).

16 Supra note 10.

17 Moreover, Model Rule 1.16(b)(4) allows a lawyer to withdraw when “the client insists upon taking action that the lawyer 
considers repugnant or with which the lawyer has a fundamental disagreement.”

18 Resolution & Report 116, supra note 6, at 38.

19 Model Rules of Prof'l Conduct, Scope, cmt. 16. See also Model Rules of Prof'l Conduct R. 2.1 (explaining that “[i]n 
rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political 
factors, that may be relevant to the client's situation.”); ABA Comm. on Ethics & Prof'l Responsibility, Formal Op. 335 (1974) 
(stating that in the context of writing opinions for transactions involving sales of unregistered securities, a lawyer should not 
“accept as true that which he does not reasonably believe to be true.”).
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To: ABA Entities, Courts, Bar Associations (state, local, specialty, and international), 

Individuals, and Entities  
 
From: Lynda C. Shely, Chair 

ABA Standing Committee on Ethics and Professional Responsibility  
 
Justice Daniel J. Crothers, Chair 
ABA Standing Committee on Professional Regulation 

 
Re: For Comment: Discussion Draft of Possible Amendments to Model Rules of 

Professional Conduct Concerning Lawyers’ Client Due Diligence Obligations  
 
Date: December 15, 2021 
 
Introduction 
 
The American Bar Association’s policies, advocacy, and educational efforts have long supported 
a balanced and necessary domestic and international effort to combat money laundering and 
counter financing of terrorism.1 The ABA has advanced and, when appropriate, proposed new or 
amended policies to create robust anti-money laundering and counter terrorism financing 
mechanisms that are consistent with lawyers’ ethical responsibilities to their clients and that 
maintain primary state-based judicial regulation of the legal profession in the U.S.2  
 

 
1 In 2002, the ABA Board of Governors created the ABA Task Force on Gatekeeper Regulation and the Profession 
(ABA Task Force) to study money laundering and terrorism financing risks in the legal profession and related subjects, 
and to help coordinate the ABA’s response to these challenges. The Task Force was sunsetted at the 2021 ABA Annual 
Meeting. 
2 For example, the Task Force developed two policies adopted by the ABA House of Delegates in 2003 and 2008 
expressing support for reasonable and balanced, risk-based measures to combat money laundering and terrorism 
financing while opposing any law or regulation that would undermine the authority of state supreme courts to 
regulate the legal profession, the confidential client-lawyer relationship (including Model Rule of Professional 
Conduct 1.6), and the attorney-client privilege. See ABA TASK FORCE ON GATEKEEPER REGULATION AND THE 
PROFESSION, RESOLUTION & REPORT 104 (Feb. 2003), available at 
https://www.americanbar.org/content/dam/aba/directories/policy/2003_my_104.authcheckdam.pdf; ABA 
RECOMMENDATION 300 (Aug. 11-12, 2008), available at 
https://www.americanbar.org/content/dam/aba/directories/policy/annual-2008/2008_am_300.pdf. See also ABA 
VOLUNTARY GOOD PRACTICES GUIDANCE FOR LAWYERS TO DETECT AND COMBAT MONEY LAUNDERING AND 
TERRORIST FINANCING (2010), available at https://www.americanbar.org/content/dam/aba/directories/policy/annual-
2010/2010_am_116.pdf.   
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Anti-money laundering and counter terrorism financing regulations applicable to lawyers is a 
complex subject.3 The primary issues surrounding this subject generally can be divided into three 
overarching topics: (1) client due diligence; (2) disclosure of beneficial ownership information; 
and (3) suspicious activity reporting. The requests for comment on this Discussion Draft by the 
Standing Committee on Ethics and Professional Responsibility and Standing Committee on 
Professional Regulation are focusing on the lawyers’ client due diligence obligations under the 
ABA Model Rules of Professional Conduct (Model Rules).  
 
Below we provide further information regarding proposed amendments to several Model Rule 
Comments and ask specific questions about those proposals. Written comments should be 
submitted to Natalia Vera, ABA Center for Professional Responsibility Senior Paralegal at 
natalia.vera@americanbar.org by February 15, 2022. Written comments may be posted online.  
 
The Committees will hold a public roundtable on February 11, 2022, in Seattle in conjunction with 
the ABA Midyear Meeting. That roundtable will take place from 1:30 p.m. to 3:30 p.m. Pacific 
Standard Time at the Grand Hyatt Seattle, 721 Pine Street (room location forthcoming in January 
2022).  
 
Background on Anti-Money Laundering & Terrorism Finance Regulation 
 
Money laundering occurs when criminals hide the proceeds of unlawful activity (dirty money) 
using “laundering” transactions so that the money appears to be the “clean” proceeds of legal 
activity. Money laundering often occurs with the knowing and unknowing assistance of others. 
Terrorism financing is just that, providing funds to those involved in terrorism. Money laundering 
is often used to facilitate financing of terrorism. The U.S. Department of Treasury’s 2018 National 
Money-Laundering Risk Assessment estimates that $300 billion is laundered every year in the 
U.S. alone. 
 
Lawyers’ services can be used by criminals for money laundering, with or without the knowledge 
of those lawyers. One common way criminals use lawyers to launder money is by asking a lawyer 
to hold money in a client trust account pending completion of the purchase of real estate, 
equipment, or another transaction. After a period of time, the client asks the lawyer to return the 
funds because the “transaction” has fallen apart. Upon return of the money to the client, the money 
has been laundered through the lawyer’s client trust account. Of course, more sophisticated means 
exist by which individuals seek to use lawyers’ services to launder money. It is equally illegal and 
unethical for lawyers to knowingly launder money, finance terrorism, or knowingly assist another 
in doing so.  
 
Domestic and international laws and regulations are designed to prevent, detect, and prosecute 
money laundering. For decades, U.S. and international governments, and international anti-money 

 
3 Additional resources may be found at ABA TASK FORCE ON GATEKEEPER REGULATION AND THE PROFESSION, 
https://www.americanbar.org/groups/criminal_justice/gatekeeper/ (last visited Dec. 14, 2021); ABA GATEKEEPER 
REGULATIONS ON ATTORNEYS, 
https://www.americanbar.org/advocacy/governmental_legislative_work/priorities_policy/independence_of_the_lega
l_profession/bank_secrecy_act/ (last visited Dec. 14, 2021). 
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laundering (AML) and counter terrorism financing organizations, have focused on lawyers as 
enablers of money laundering and terrorism financing. They include lawyers among those 
identified as “gatekeepers” because lawyers are a Designated Non-Financial Business and 
Profession (along with accountants, casinos, real estate agents, and dealers in precious metals and 
stones).4 The “gatekeepers” control, to some extent, access to the world’s monetary systems.   
 
In the U.S., the primary AML laws are the Bank Secrecy Act and the Money Laundering Control 
Act. The Money Laundering Control Act made money laundering a federal crime. The Bank 
Secrecy Act requires U.S. financial institutions to help U.S. government agencies detect and 
prevent money laundering. This occurs in several ways, including requiring financial institutions 
to report and keep records of certain cash transactions, and to report other suspicious activity often 
involved in money laundering, tax evasion, or other crimes. The U.S. Department of Treasury 
created the Financial Crimes Enforcement Network (FinCEN) to implement, administer, and 
enforce compliance with the Bank Secrecy Act.  
 
The USA PATRIOT Act also made financing of terrorism a federal crime, amended the Bank 
Secrecy Act, and authorized the Treasury Department to issue rules governing financial 
institutions’ AML regimes. Most recently, Congress enacted the Corporate Transparency Act to 
enhance the identification and disclosure of certain beneficial ownership information. 
 
Many of the federal AML legislation and regulations have, at some point, sought to cover lawyers. 
However, subjecting lawyers to the client due diligence requirements (current or future) of these 
federal regulations would conflict with a lawyers’ obligations under Model Rule 1.6, the attorney-
client privilege, and the ABA’s longstanding policy supporting state-based regulation of the legal 
profession. The ABA has thus far successfully advocated to ensure the legal profession is not, 
generally, subject to such federal legislation, rules, and regulations.    
 
Outside the U.S., the Financial Action Task Force (FATF) is a powerful international entity that 
coordinates efforts to prevent money laundering or terrorism financing among and between its 
member countries. The U.S. is a charter member of the FATF. After the September 11, 2001, 
terrorist attacks the FATF expanded its mandate to counter terrorism financing activities. The 
FATF is a highly influential intergovernmental body because of the tremendous peer pressure it 
exerts, even though it has no “official” legislative or enforcement power. The Organization for 
Economic Cooperation and Development is another international entity focusing efforts on 
preventing global corruption, money laundering, and terrorism financing. It pairs its work in this 
area with the FATF.  
 
At the heart of FATF's effort to combat money laundering and financing of terrorism is a set of 
forty recommendations.5 The Forty Recommendations are the global standards for combating 
money laundering and the financing of terrorism. To help implement the Forty Recommendations, 
the FATF developed a methodology called the Risk Based Approach (RBA) for detecting and 

 
4 See FINANCIAL ACTION TASK FORCE DESIGNATED CATEGORIES OF OFFENCES, https://www.fatf-
gafi.org/glossary/d-i/ (last visited Dec. 14, 2021). 
5 See THE FATF RECOMMENDATIONS, INTERNATIONAL STANDARDS ON COMBATING MONEY LAUNDERING AND THE 
FINANCING OF TERRORISM & PROLIFERATION (Oct. 2021), https://www.fatf-
gafi.org/publications/fatfrecommendations/documents/fatf-recommendations.html. 
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preventing money laundering and financing of terrorism. The RBA concept quite simply focuses 
the most attention and resources on activities that pose the greatest risks of money laundering and 
terrorism financing.   
 
The FATF’s 2008 Guidance for the Legal Profession, updated in 2019,6 provides factors lawyers 
should consider when developing a risk-based system to help avoid money laundering and 
terrorism financing risks, including client due diligence. In 2010, the ABA adopted its Voluntary 
Good Practices Guidance for Lawyers to Detect and Combat Money Laundering to help lawyers 
better understand the RBA and the 2008 Guidance.7 The ABA Voluntary Good Practices Guidance 
(ABA Good Practices Guidance) provides lawyers with practice pointers for implementing an 
RBA and includes a suggested protocol for client intake. 
 
In 2013, the ABA Standing Committee on Ethics and Professional Regulation (Ethics Committee) 
issued ABA Formal Ethics Opinion 463 addressing efforts to require U.S. lawyers to perform 
“gatekeeping” duties to protect the international financing system from criminal activity arising 
out of worldwide money-laundering and terrorism financing activities. Addressing client due 
diligence activities in the context of the Model Rules of Professional Conduct, Opinion 463 
provided guidance reinforcing a lawyer’s “duty to investigate in appropriate circumstances.” 
Opinion 463 explained that “[i]t would be prudent for lawyers to undertake Client Due Diligence 
(“CDD”) in appropriate circumstances to avoid facilitating illegal activity or being drawn 
unwittingly into a criminal activity. . . . [P]ursuant to a lawyer’s ethical obligation to act 
competently, a duty to inquire further may also arise. An appropriate assessment of the client and 
the client’s objectives, and the means for obtaining those objectives, are essential prerequisites for 
accepting a new matter or continuing a representation as new facts unfold.”  
 
In 2016, the FATF issued a Mutual Evaluation Report assessing U.S. compliance with the FATF 
Recommendations.8 The FATF found the U.S. noncompliant in four areas and recommended that 
Designated Non-Financial Businesses and Professions, including lawyers, be subject to 
requirements of the Bank Secrecy Act and the USA PATRIOT Act. Coverage under those Acts 
would have required lawyers to perform “customer” due diligence and report suspicious activity 
by their clients. While acknowledging that the ABA Good Practices Guidance and Formal Ethics 
Opinion 463 demonstrated an understanding of money laundering and terrorism financing risks, 
the FATF Report questioned the efficacy of both due to the lack of enforceable obligations for 
failure to comply with the ABA Good Practices Guidance.  
 
In 2020, the Ethics Committee issued Formal Ethics Opinion 491 in response to continued 
concerns regarding lawyers’ client due diligence obligations. Opinion 491 interpreted ABA Model 
Rule of Professional Conduct 1.2(d). The Opinion reiterated that “knowledge” under Rule 1.2(d) 
may be inferred from the circumstances. The Ethics Committee also explained that Rule 1.2(d) 
(stating that a lawyer “shall not engage, or assist a client, in conduct that the lawyer knows is 
criminal or fraudulent”) and Model Rule 1.1 (requiring that a lawyer “provide competent 

 
6 See FATF GUIDANCE FOR A RISK-BASED APPROACH GUIDANCE FOR LEGAL PROFESSIONALS (2019), 
https://www.fatf-gafi.org/publications/fatfrecommendations/documents/rba-legal-professionals.html.  
7 Supra note 2. 
8 See FATF UNITED STATES’ MEASURES TO COMBAT MONEY LAUNDERING AND TERRORIST FINANCING (2016), 
https://www.fatf-gafi.org/publications/mutualevaluations/documents/mer-united-states-2016.html. 
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representation to a client”) together require that a lawyer “who has knowledge of facts that create 
a high probability that a client is seeking the lawyer’s services in a transaction to further criminal 
or fraudulent activity has a duty to inquire further to avoid assisting that activity … Failure to make 
a reasonable inquiry is willful blindness punishable under the actual knowledge standard of the 
Rule.”  
 
The Ethics Committee noted in Opinion 491 that “even where Rule 1.2(d) does not require further 
inquiry, other Rules may. These Rules include the duty of competence under Rule 1.1, the duty of 
diligence under Rule 1.3, the duty of communication under Rule 1.4, the duty to protect the best 
interests of an organizational client under Rule 1.13, the duties of honesty and integrity under 
Rules 8.4(b) and (c), and the duty to withdraw under Rule 1.16(a).” 
 
Despite the ABA Good Practices Guidance, the Ethics Opinions, and the current text of the black 
letter and Comments to the Model Rules, the FATF, U.S. Government (including the Department 
of Treasury), and others continue to urge that the legal profession create an enforceable client due 
diligence obligation in the Model Rules. They point to the 2016 FATF Report’s recommendations, 
and events like the Paradise Papers, the Panama Papers, the 60 Minutes-Global Witness exposé, 
and the Pandora Papers, as necessitating further action by the legal profession. They argue the 
failure of the profession to act will result in increased federal legislative and regulatory action. To 
address these concerns about enforceable lawyer client due diligence obligations, the Ethics and 
ABA Standing Committee on Professional Regulation (Regulation Committee) developed 
possible amendments to the Model Rules. 
 
Possible Amendments to the Model Rules of Professional Conduct 

ABA Formal Ethics Opinions 463 and 491 concluded the Model Rules, as currently written, create 
an enforceable duty to inquire of a client when risk factors are present like those discussed in the 
Voluntary Good Practices. Based on the Opinions, the Ethics and Regulation Committees 
determined the black letter of the Model Rules of Professional Conduct did not need amending. 
Instead, the Committees focused on explaining the existing duties subject to disciplinary 
enforcement by proposing additional guidance in the Comments to Model Rules 1.0, 1.1, and 1.2.  
 
In addition to comments on the discussion draft generally, the Ethics and Professional Regulation 
Committees seek input on the specific questions referenced below. 
 
Amendments to Comments of Model Rule 1.0 
 
The Ethics and Regulation Committees propose adding a new Comment to Model Rule 1.0. The 
Comment will provide enhanced guidance regarding the statement in the black letter of Rule 1.0(f) 
that a person’s knowledge may be inferred from the circumstances:  
  
[11] A lawyer’s knowledge may be derived from the lawyer’s direct observation, credible 
information provided by others, reasonable factual inferences, or other circumstances. For 
purposes of these Rules, a lawyer who ignores or consciously avoids obvious relevant facts may 
be found to have knowledge of those facts.  
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Specific Questions to Supplement General Comments:  
 

1. Are both “ignores” and “consciously avoids” necessary in the explanation or is 
“consciously avoids” sufficient? Please explain why or why not. 
 
2. Does the suggested new Comment benefit by the inclusion of the modifier “obvious” 
before “relevant facts”? Please explain why or why not. Other Model Rule Comments have 
used the word “obvious.” For example, Comment [3] to Model Rule 1.13 states, in part, 
“As defined in Rule 1.0(f), knowledge can be inferred from circumstances, and a lawyer 
cannot ignore the obvious.” Comment [8] to Model Rule 4.2 explains, “As defined in Rule 
1.0(f), knowledge can be inferred from circumstances, and a lawyer cannot ignore the 
obvious.” Finally Comment [8] to Rule 3.3 reads: “The prohibition against offering false 
evidence only applies if the lawyer knows that the evidence is false. A lawyer’s reasonable 
belief that evidence is false does not preclude its presentation to the trier of fact. A lawyer’s 
knowledge that evidence is false, however, can be inferred from the circumstances. See 
Rule 1.0(f). Thus, although a lawyer should resolve doubts about the veracity of testimony 
or other evidence in favor of the client, the lawyer cannot ignore an obvious falsehood.” 

 
Amendments to Comments of Model Rule 1.1 
 
Based on Formal Ethics Opinion 491, the Committees suggest additional guidance in the 
Comments of Model Rule 1.1 would be helpful. The Committees seek comments on whether the 
following language should be added to what is now Comment [5]:  
 
The duty of competence requires that a lawyer make a reasonable inquiry into the facts and decline 
or terminate the representation when the lawyer has reason to believe that the client seeks the 
lawyer’s services in criminal or fraudulent activity. A lawyer may not knowingly assist in criminal 
or fraudulent activity and should discourage a client from engaging in such activity, but the lawyer 
may offer to assist in achieving the client’s lawful objectives by lawful means. In some 
circumstances, competent representation may require verifying, or inquiring into, facts provided 
by the client. Ignoring or consciously avoiding obvious relevant facts, or failure to inquire when 
warranted, may violate the duty of competence. See Rules 1.0(f) and 1.2(d), Comment [10]. 
 
Specific Question to Supplement General Comments: 
 

1. Does this suggested new Comment language provide adequate guidance, and if not 
please explain what else would be helpful. 

 
Amendments to Committee of Model Rule 1.2 
 
The Committees suggest modifying the Comments to Model Rule 1.2 as follows by adding the 
following:  
 
Rule 1.2(d) prohibits a lawyer from assisting a client in conduct the lawyer knows is criminal or 
fraudulent. Rule 1.16(a) creates a duty to decline or withdraw from representation if the 
representation will result in violation of the rules of professional conduct or other law.  
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When a lawyer has reason to believe that the client seeks the lawyer’s assistance in criminal or 
fraudulent activity, the lawyer should conduct a reasonable inquiry to avoid assisting in that 
activity by the client. See Rule 1.1, Comment [5]. A lawyer’s duty to undertake a reasonable 
inquiry may exist at the formation of, or arise during, the course of the representation.  
To determine whether further inquiry is warranted regarding whether a client is seeking the 
lawyer’s assistance in criminal or fraudulent activity, including money-laundering or terrorist 
financing, relevant considerations include: (i) the identity of the client, (ii) the lawyer’s familiarity 
with the client, (iii) the nature of the requested legal services, and (iv) the relevant jurisdictions 
involved in the representation (when a jurisdiction is classified by credible sources as high risk for 
criminal or fraudulent activity). For further information, see ABA Voluntary Good Practices 
Guidance for Lawyers to Detect and Combat Money Laundering and Terrorist Financing. 
 
Specific Questions to Supplement General Comments: 
 

1. Does this proposed Comment to Model Rule 1.2 provide adequate guidance, and if not 
please explain what else would be helpful. 

 
2. Having read each of the suggested Comment amendments in this discussion draft, do 
you agree no changes to the black letter Model Rules are necessary?  Please explain why 
or why not. 
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TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT 

IX. SEVERABILITY OF RULES  

Rule 9.01. Severability  

If any provision of these rules or any application of these rules to any person or circumstances is 
held invalid, such invalidity shall not affect any other provision or application of these rules that 
can be given effect without the invalid provision or application and, to this end, the provisions of 
these rules are severable. 

Comment:  

The history of the regulation of American lawyers is replete with challenges to various rules on 
grounds of unconstitutionality. Because many of these Rules, particularly those in Article VII, 
are interrelated to an extent, the voiding of a particular rule or of a single provision in a rule 
could raise questions as to whether other provisions should survive. Rule 9.01 makes it clear that 
these Rules should be construed so as to minimize the effect of a determination that a particular 
application or provision of them is unconstitutional. The process of amending the Texas 
Disciplinary Rules of Professional Conduct is unusually difficult and time consuming and a 
decision invalidating one provision or application of a rule should not be expanded unnecessarily 
so as to invalidate other provisions or applications. These Disciplinary Rules have the specificity 
found in statutes, and it is appropriate for Rule 9.01 to contain a provision, frequently found in 
legislation, that reasonably limits the effect of the invalidity of one provision or one application 
of a rule. 
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Taskforce for Responsible AI in the Law 

Interim Report to the State Bar of Texas Board of Directors 

IntroducƟon 

In 2023, under the leadership of State Bar President Cindy Tisdale, the Taskforce for Responsible 
AI in the Law (TRAIL) was formed to address the growing impact of ArƟficial Intelligence (AI) in the legal 
profession. The taskforce has worked to idenƟfy ways that the emergence of new AI technology might 
affect the pracƟce of law and how lawyers, judges, and the State Bar should respond. The work of TRAIL 
focuses on craŌing guidelines, navigaƟng challenges, and embracing the potenƟal of AI within the legal 
profession. 

This interim report represents an iniƟal step in understanding the integraƟon of AI within the 
legal profession. It highlights the taskforce’s progress and ongoing efforts, underlining the complexity 
and scope of the work sƟll required. This document serves as a marker of our current understanding and 
the groundwork laid, poinƟng towards a comprehensive and more detailed final report. The emphasis is 
on conƟnued research, collaboraƟon, and thoughƞul development in this rapidly evolving landscape.  
RegulaƟon and technology will both conƟnue to evolve over the course of this work. None of the 
preliminary thoughts described below should be taken as any formal recommendaƟon, but rather reflect 
preliminary concepts being considered by the taskforce. 

ExecuƟve Summary 

The TRAIL Interim Report includes a variety of recommendaƟons being considered  across 
different areas of legal pracƟce, with a focus on the ethical and pracƟcal integraƟon of AI. These 
proposals, while sƟll under review and not finalized, cover: 

1) Cybersecurity:  encouraging awareness among lawyers about possible risks associated with
using AI tools, including third party access to sensiƟve informaƟon

2) EducaƟon and Legal PracƟce:  recommending the inclusion of AI topics in professional educaƟon
for both lawyers and judges and proposing targeƟng or increasing aƩorney’s conƟnuing legal
educaƟon (CLE) hours to include AI and technology issues germane to the pracƟce of law

3) LegislaƟve, Regulatory, and Legal ConsideraƟons:  suggesƟng the review and monitoring of
legislaƟon, regulaƟon, and case law relevant to AI in legal pracƟce, and considering the
development of AI‐focused legislaƟve proposals

4) Ethical and Responsible Use Guidelines:  developing recommendaƟons regarding generaƟve AI
use that address compliance with aƩorney ethics and adverƟsing regulaƟons, and offering
guidance on the ethical use of AI in legal pracƟce

5) Access and Equity:  proposing support for legal aid providers in accessing AI technology and
potenƟal technologies to enhance individual access to the jusƟce system

6) Privacy and Data ProtecƟon:  examining the implicaƟons of privacy laws on AI and proposing
best pracƟces for handling personal data in AI applicaƟons

7) AI Summits and CollaboraƟve Efforts:  suggesƟng the organizaƟon of AI summits for knowledge
sharing and collaboraƟon among stakeholders

Mission Statement 

The Taskforce for Responsible AI in the Law is focused on educaƟng Texas pracƟƟoners and 
judges about the benefits and risks of AI and fostering the ethical integraƟon of AI within the legal 
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profession. The mission of the taskforce is to explore the uncharted fronƟers of AI in the legal profession, 
approaching this new world with cauƟon and opƟmism and ensuring that technology serves the legal 
community and the public without compromising the values central to our profession. The taskforce will 
invesƟgate how legal pracƟƟoners can leverage AI responsibly to enhance equitable delivery of legal 
representaƟon in Texas while upholding the integrity of the legal system, and the taskforce will make 
recommendaƟons to the State Bar’s Board of Directors consistent with this goal. 

Vision Statement 

The taskforce envisions a future where the integraƟon of AI in the legal profession is both 
innovaƟve and principled. Striving to lead the way in Texas and beyond, our focus is on craŌing standards 
and guidelines that enhance legal pracƟce through AI, without sacrificing the core values of jusƟce, 
fairness, and trust. In this bold new era, we will lead with care and opƟmism, ensuring that the 
transformaƟve power of AI serves the legal community and the public with excellence and integrity. 

Purpose of the Report 

This report serves as an interim report to the Board of Directors concerning the work of the 
Taskforce for Responsible AI in the Law, its preliminary findings, recommendaƟons that are under 
consideraƟon, and proposed future acƟviƟes of the taskforce. 

Scope and LimitaƟons 

The material outlined in this interim report are preliminary thoughts, many of which will require 
addiƟonal invesƟgaƟon. The potenƟal recommendaƟons listed are currently under review and 
consideraƟon by the taskforce and are reported here to give the board an opportunity to consider the 
possible recommendaƟons and provide the taskforce with feedback and direcƟon for its work. The topic 
of AI has aƩracted the aƩenƟon of the media, academia, and government. It is a broad issue with 
implicaƟons for almost every facet of society. The taskforce’s aƩenƟon, however, is limited to 
consideraƟon of the ramificaƟons of AI for the pracƟce of law. 

SubcommiƩee Insights 

The taskforce began its work by idenƟfying issues in the legal profession that may be affected by 
AI. A subcommiƩee was assigned to each issue. The iniƟal reports from the subcommiƩees are included 
as appendices to this report, and what follows is a summary of the issues idenƟfied by each 
subcommiƩee and the tentaƟve recommendaƟons that may be proposed at a later date for acƟon by 
the State Bar of Texas or by other stakeholders in the legal sphere. These tentaƟve recommendaƟons are 
only proposals at this stage; the Taskforce has not reached a consensus on these proposals and is not 
asking the State Bar Board to take any acƟon at this Ɵme. 

Cybersecurity 

Overview of the Issues 

All lawyers and clients rely on informaƟon technology, the Internet, and cloud compuƟng, which 
means that we all face exposure to cybercrime. Cybercriminals could use AI to be disrupƟve, spread 
malware, spread disinformaƟon, and commit fraud and theŌ, but AI can also be a tool to help lawyers 
and clients predict or protect against cybercriminals’ behavior in the future. 
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PotenƟal RecommendaƟons 

The State Bar should help lawyers become more aware of the risks associated with 
cybercriminals and in parƟcular the use of AI to hide cybercriminal behavior. The State Bar may wish to 
consider: 

1) including cybersecurity and AI training in CLE events for all lawyers 
2) creaƟng an AI toolkit on the State Bar’s website 
3) publishing arƟcles on cybersecurity threats to lawyers and law firms in the State Bar Journal and 

secƟon publicaƟons 

The State Bar should team up with the Chief InformaƟon Security Officer (CISO) community to learn 
more about their perspecƟve on cybercriminals’ use of AI. 

Cybersecurity Concerns 

Here are specific AI cybersecurity concerns that should be addressed: 

Malware  Malware is soŌware designed to disrupt, damage, 
or gain access to a computer system. OŌen 
employees unwiƫngly fall vicƟm to email 
phishing aƩacks allowing in disrupƟve malware. 
Regular cybersecurity training of employees to 
prevent them from falling for email phishing 
aƩacks is recommended since cybercriminals use 
AI to fool individuals into opening or responding 
to fake emails. 

Business Email Compromise (“BEC” or 
“Spearphishing”) 

When a cybercriminal sends an email or phone 
call posing as the CEO and requests that the CFO 
wire monies to a bank is an example of BEC. 
Cybercriminals are using AI regularly to hide their 
behavior, including using generaƟve AI tools to 
replicate the voice of an execuƟve to further their 
criminal act. Regular cybersecurity awareness 
training is also recommended. 

 

Privacy 

Overview of the Issues 

How Does Privacy Law Apply to AI? 

Privacy laws apply broadly to protect personal data, and AI is no excepƟon. U.S. state consumer 
privacy laws and sectoral privacy laws may apply based on the involvement of personal data in any 
component of AI. InternaƟonal privacy laws applicable to many U.S.‐based companies, by nature of the 
company processing internaƟonal personal data, could also apply to AI. Notably, proposed legislaƟon to 
regulate AI has acknowledged the applicaƟon of privacy laws. 
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Where Is Personal Data in AI? 

Personal data can be found in the data sets used to train AI. Personal data can also be input into 
an AI tool (e.g., submiƫng personal data in a prompt to ChatGPT). AI can also be used to make 
recommendaƟons or inferences that affect privacy. 

PotenƟal RecommendaƟons 

The AI and Privacy CommiƩee will conƟnue its study of how privacy laws apply to AI and 
consider any specific implicaƟons for Texas lawyers in order to provide pragmaƟc recommendaƟons to 
the Texas Bar. ConƟngent upon the commiƩee’s work, the taskforce may consider recommendaƟons 
regarding the following: 

1) how to idenƟfy when AI uses personal data 
2) best pracƟces for protecƟng personal data involved in AI 

Ethics and Responsible Use 

Overview of the Issues 

The use of AI in the legal profession raises ethical issues that will need to be addressed by the 
legal profession. 

Ethical Lapses and Misuse of GeneraƟve AI 

Early instances of lawyers using generaƟve AI in draŌing have exposed the potenƟal for ethical 
lapses due to the misuse of generaƟve AI. Notable instances include: 

1) In Mata v. Avianca Airlines lawyers submiƩed a brief with fabricated judicial decisions, leading to 
sancƟons. 

2) In Ex Parte Lee, a lawyer used a generaƟve AI tool that created nonexistent case citaƟons. 
3) A Colorado lawyer was suspended for using ficƟƟous cases from ChatGPT in a legal moƟon. 
4) A Los Angeles law firm was sancƟoned for using ChatGPT to draŌ briefs that included fabricated 

cases. 

Risk of IneffecƟve Assistance of Counsel 

There's a concern about the quality of legal representaƟon, as evidenced by a case in 
Washington, D.C., where a defendant cited ineffecƟve assistance due to their aƩorney using generaƟve 
AI for a closing argument without disclosing financial Ɵes to the AI's developer. 

ViolaƟon of Ethical and Professional Conduct Rules 

Texas lawyers face the risk of violaƟng various disciplinary rules, including: 

1) Rule 1.01 on providing competent representaƟon 
2) rules related to diligence, candor to the tribunal, supervision of work, and protecƟng client 

confidenƟality 
3) potenƟal violaƟon of Rule 1.05 regarding safeguarding client informaƟon, especially when using 

confidenƟal data in AI prompts in unsecure environments 
4) ethical consideraƟons in charging reasonable fees for services enhanced by generaƟve AI tools 
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Need for Ethical Guidance and Oversight 

Ethical guidance and oversight are needed regarding the use of generaƟve AI in legal pracƟces. 
This includes publishing ethics opinions that address appropriate generaƟve AI use and establish what 
consƟtutes reasonable fees and costs in relaƟon to AI use and compliance with ethics and adverƟsing 
regulaƟons. 

RecommendaƟons from Other State Bar AssociaƟons 

Various bar associaƟons, including those in Florida and California, are proposing guidelines for 
lawyers using generaƟve AI. These guidelines emphasize the need for lawyers to: 

1) protect client confidenƟality 
2) provide diligent and competent representaƟon 
3) supervise both lawyers and nonlawyers in their use of AI 
4) communicate adequately with clients about AI use 
5) ensure compliance with relevant laws, including intellectual property law 

PotenƟal RecommendaƟons 

1)  Consider having the State Bar of Texas (SBOT) Mandatory ConƟnuing Legal EducaƟon (MCLE) 
CommiƩee promulgate a change to the exisƟng MCLE requirements, making it mandatory that 
1.0 hour of an aƩorney’s annual MCLE requirement be in technology. 

2)  Consider requesƟng that the Professional Ethics CommiƩee of the State Bar of Texas prepare and 
issue an ethics opinion providing guidance to Texas pracƟƟoners on the ethical dimensions of 
use of generaƟve AI. This might echo the subjects addressed by the Florida and California ethics 
proposals discussed in this report. In addiƟon, such an opinion might be along the lines of the 
Professional Ethics CommiƩee’s Ethics Opinion 680 in 2018, which addressed aƩorneys’ use of 
cloud compuƟng technology, and which addressed mulƟple ethics concerns. 

3)  Consider requesƟng that Texas Bar CLE include that, for at least the next year, one of the subjects 
at any Texas Bar CLE program be in the area of generaƟve AI use.  

4)  Consider recommending to the Texas Center for the Judiciary that an educaƟonal program on 
generaƟve AI and its ethical dimensions be added to the center’s course offerings for Texas 
judges. This would provide trial and appellate judges with necessary educaƟon on aƩorney use 
of generaƟve AI and assist in consideraƟon of potenƟal measures for judicial oversight. 

5)  Consider recommending to the Supreme Court of Texas Rules CommiƩee that it explore Texas 
Rules of Civil Procedure 13 on the Effect of Signing Pleadings, MoƟons, and Other Papers and 
evaluate whether addiƟonal language or guidance is necessary to provide Texas lawyers with 
addiƟonal informaƟon regarding AI‐generated misinformaƟon or hallucinaƟons, as well as to 
provide Texas judges with adequate remedies regarding same. 

6)  Consider increasing Texas lawyers’ awareness of the benefits and risks of generaƟve AI by 
increasing the number of CLE offerings and publicaƟons regarding this subject. For example, this 
might include a special issue of the Texas Bar Journal exploring topics related to generaƟve AI. 

7)  Consider recommending that the State Bar of Texas explore, with one or more AI vendors, a 
working relaƟonship that would result in a benefit for use by Texas member lawyers. This might, 
for example, involve discounted access to AI tools, along the lines of the State Bar’s previous 
relaƟonship with Fastcase for legal research. 

8)  Consider recommending that the State Bar of Texas hold an annual or semi‐annual “AI Summit,” 
at which stakeholders from mulƟple State Bar‐affiliated enƟƟes could gather to learn about 
generaƟve AI and share best pracƟces regarding its use. Such an event might also involve 
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reviewing the work of other state bars and/or other AI taskforces around the country and 
sharing informaƟon regarding the same. 

Judiciary 

Overview of the Issues 

The use of AI in the courts raises ethical and pracƟcal issues that should be addressed. These 
issues include the following. 

Standing Orders ProhibiƟng LiƟgants from Using GenAI tools Is Not Generally Helpful 

Because some aƩorneys have submiƩed briefs that contain nonexistent cases, some courts have 
been entering standing orders that require parƟes to cerƟfy whether any generaƟve AI tool has been 
used and that all arguments, cited cases and exhibits have been reviewed by a human prior to filing. 
Because many legal research tools will (or already do) incorporate generaƟve AI into their product, these 
standing orders may result in liƟgants disclosing their use of Westlaw, Lexis, Grammarly, etc. This is likely 
an unhelpful feature, and courts already have the ability to appropriately sancƟon an aƩorney for filing a 
moƟon or brief that contains false statements. It may also discourage the development and adopƟon of 
tools that, used properly, could enhance legal services. 

Use of GeneraƟve AI Tools by Judges, Law Clerks, and Court Staff 

The Texas Code of Judicial Conduct is wriƩen using broad language. Arguably, a judge relying 
solely on an AI tool with no subsequent verificaƟon would violate Canon 1 of the Texas Code of Judicial 
Conduct (upholding the integrity and independence of the judiciary). 

AI tools may be helpful in draŌing rough draŌs of any order, but it is advisable that generaƟve AI 
tools that have been developed for legal use be uƟlized, rather than generic generaƟve AI tools that may 
be developed with nonlegal related material and may not be updated regularly with recent cases and 
statutes. 

ConfidenƟality and Privacy Concerns 

If the decision is made to use a nonlegal developed generaƟve AI tool, cauƟon should be 
exercised to ensure that only public informaƟon is entered and that no sealed, personal health 
informaƟon, or sensiƟve personally idenƟfiable informaƟon is inserted into any prompt. 

Security Concerns 

As with all soŌware or apps that are installed onto court‐issued computers, tablets or other 
devices, it is recommended that any generaƟve AI tools be veƩed prior to use. The terms of service of 
any generaƟve AI tool should be reviewed for industry standard commitments to quality and relevant 
representaƟons and warranƟes, including to determine what, if anything, is done with prompts or 
documents ingested into the tool. How was the tool validated for accuracy and completeness? Are the 
prompts or documents used to further train the AI tool? Upon the maƩer's conclusion, how are the 
prompt histories or documents ingested into the system deleted? What representaƟons are made 
regarding the AI developer’s cybersecurity measures? 

Training 

Judges should make law clerks and staff aware of what, if any, acceptable use of generaƟve AI 
tools the judge authorizes. If the judge allows law clerks and staff to use appropriate legal‐based 

6

000117



generaƟve AI tools, judges and court personnel should be trained on how to use the tool (i.e., how to 
adequately create prompts). 

EvidenƟary Issues 

An immediate evidenƟary concern emerges from “deepfakes.” Using certain AI plaƞorms, one 
can alter exisƟng audio or video. Generally, the media is altered to give the appearance that an individual 
said or did something they did not. The technology has been improving rapidly. 

What is more, even in cases that do not involve fake videos, the very existence of deepfakes will 
complicate the task of authenƟcaƟng real evidence. The opponent of an authenƟc video may allege that 
it is a deepfake in order to try to exclude it from evidence or at least sow doubt in the jury’s minds. 
Eventually, courts may see a “reverse CSI effect” among jurors. In the age of deepfakes, jurors may start 
expecƟng the proponent of a video to use sophisƟcated technology to prove to their saƟsfacƟon that the 
video is not fake. More broadly, if juries—entrusted with the crucial role of finders of fact—start to 
doubt that it is possible to know what is real, their skepƟc 
ism could undermine the jusƟce system as a whole. 

Although technology is now being created to detect deepfakes (with varying degrees of 
accuracy), and government regulaƟon and consumer warnings may help, no doubt if evidence is 
challenged as a deepfake, significant costs will be expended in proving or disproving the authenƟcity of 
the exhibit through expert tesƟmony.  

In cases where a party challenges an exhibit as a deepfake or not authenƟc, judges should 
consider holding a pretrial hearing to consider the parƟes’ arguments and any expert tesƟmony. 

Pro Se LiƟgants and GeneraƟve AI 

While there has already been substanƟal publicity about inaccurate ChatGPT outputs and why 
aƩorneys must always verify any draŌ generated by any AI plaƞorm, the bench must also consider the 
impact of the technology on pro se liƟgants who use the technology to draŌ and file moƟons and briefs.  
No doubt pro se liƟgants have turned to forms and unreliable internet material for their past filings, but 
ChatGPT and other such plaƞorms may give pro se liƟgants unmerited confidence in the strength of their 
filings and cases, create an increased drain on system resources related to false informaƟon and 
nonexistent citaƟons, and result in an increased volume of liƟgaƟon filings that courts may be 
unprepared to handle. 

PotenƟal RecommendaƟons 

1) As nonlawyers, pro se liƟgants are not subject to the Rules of Professional Conduct, but they 
remain subject to Tex. R. Civ. P. 13. The current version of Rule 13, however, requires that the pro 
se liƟgant arguably know, in advance of the filing of a moƟon, that the pleading is groundless 
and false. The Texas Supreme Court Rules Advisory CommiƩee may wish to consider whether 
Rule 13 should be modified.  

2) Consider recommending that the State Bar post informaƟon for the public on its website about 
the responsible use of AI by pro se liƟgants. 

3) Consider developing a list of “best pracƟces” for the use of AI in the courts. 
4) Consider developing or providing verified tools to guide construcƟve use of generaƟve AI for pro 

se liƟgants. 
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Governance 

Overview 

The governance of AI entails rules and standards surrounding the responsible development and 
use of AI, and the enforcement of such rules. Industry leaders have acknowledged that AI governance or 
regulaƟon is important and necessary to protect the public. AI governance also includes “soŌ law” 
principles that should be used for the development of technology used for the provision of legal services, 
in courts, or to increase access to jusƟce. 

Current State of AI Governance IniƟaƟves 

Since 2022, there has been proposed legislaƟon to regulate the use of AI in numerous 
jurisdicƟons across the world. Certain trends in the proposed legislaƟon have arisen. 

Defining AI 

Some of the proposed definiƟons of AI aƩempt to focus on generaƟve AI and large language 
models. There is concern over definiƟons that are too broad and include common technology like the 
calculator or that, conversely, are too narrow and could be outdated before the law goes into effect. For 
example, older types of AI, such as machine learning, can also present risk in legal pracƟce. 

High Risk Use of AI 

Proposed legislaƟon tends to focus on a risk‐based approach where a high‐risk use of AI would 
result in legally significant or similar effects on the provision or denial of (or access to) employment, 
educaƟon, housing, financial or healthcare services, and other significant goods, services, and rights. 
VariaƟons of the term “legally significant or similar effects” have spread from the E.U. to the U.S. and 
appear to be a likely standard of measuring the effects of decisions by AI. Whether humans are involved 
in the decision making also impacts the level of risk. Governance of AI oŌen turns on separaƟng low, 
medium, and high‐risk use cases and applying rules fit to risk level. 

Transparency 

Proposed legislaƟon in the U.S. and in other countries oŌen seeks to incorporate obligaƟons on 
deployers and/or developers to make public disclosures of the training data, personal informaƟon 
collected, decision‐making process, and impact of the AI output. CompeƟng concerns include intellectual 
property rights of developers and deployers. 

Assessments 

Higher risk uses of AI can trigger obligaƟons to conduct and document risk assessments and pre‐ 
and post‐launch impact tesƟng. In some high‐risk cases, red teaming (adversarial tesƟng) of generaƟve 
AI may become a standard for developers or potenƟally deployers. 

Other Law 

Proposed legislaƟon does not purport to override other exisƟng laws like HIPAA, COPPA, 
consumer privacy, confidenƟality, etc. 
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Issues for ConsideraƟon 

It is currently unknown what exactly will be required of lawyers and law firms who uƟlize AI 
tools. For example, an assessment of high‐risk uses of AI and disclosure of AI‐based decisions may be 
required based on proposed legislaƟon. 

It is possible that many aƩorneys and/or law firms could qualify as a deployer of AI, and the use 
of AI without meeƟng the prerequisites imposed by statutory obligaƟons such as making appropriate 
disclosures and conducƟng a risk assessment could result in a risk of financial and reputaƟonal harm. 

PotenƟal RecommendaƟons 

The AI and Governance SubcommiƩee will conƟnue studying any proposed AI legislaƟon and 
other AI governance iniƟaƟves to develop pragmaƟc recommendaƟons to the Texas Bar. The 
subcommiƩee will also consider principles and norms that should guide the development of legal AI 
tools. ConƟngent upon this commiƩee’s work, the taskforce may consider recommendaƟons regarding 
the following: 

1) the tracking and monitoring of legislaƟon and governmental agency regulaƟons for potenƟal 
publicaƟon to Texas aƩorneys, so that they can use AI in accordance with legal obligaƟons 

2) idenƟficaƟon of governance trends and the possible consideraƟon of AI‐focused legislaƟve 
proposals in Texas 

3) methods for creaƟng and evaluaƟng values and norms for the use of AI in legal technology, 
including tools to help ensure that results generated by AI tools are valid and unbiased 

4) using informaƟon gathered in monitoring trends and legislaƟon, provide a sample template 
allowing aƩorneys and law firms to evaluate and/or document their use of AI 

Employment Law 

Overview 

Whether you are a Texas lawyer represenƟng Texas employees or Texas employers, or a lawyer 
liƟgaƟng on behalf of or against naƟonal employers operaƟng in Texas, it is criƟcal to be aware of the 
many ways in which AI is impacƟng the modern workplace. Use of AI within law firms for employment or 
HR purposes can also raise risks and obligaƟons. 

Widespread Use of AI in Employment PracƟces 

AI tools are being extensively used by businesses for screening job applicants. AI is also 
employed in various aspects of human resource management, including recruitment, hiring, training, 
retenƟon, and evaluaƟng employee performance. 

PotenƟal Bias and DiscriminaƟon 

Despite the potenƟal to eliminate bias, current AI applicaƟons might inadvertently perpetuate 
exisƟng biases, leading to unintenƟonal discriminaƟon. Examples include: 

1) AI tools rejecƟng applicants with resume gaps, potenƟally discriminaƟng against individuals with 
disabiliƟes or those who took parental leave 

2) overlooking older workers due to smaller digital footprints on social media and professional 
plaƞorms 
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LegislaƟve Responses to AI in Employment 

There's an increasing trend in city and state legislatures to introduce AI‐focused bills. Notable 
examples include: 

1) California's draŌ AI regulaƟon and legislaƟve proposals to regulate AI's use in employment 
2) New York City's Local Law 144 requiring bias audits for automated employment decision tools 
3) proposals in other states like Illinois and Vermont focusing on regulaƟng AI in employment 

decisions and employee monitoring 
4) At the federal level, there are proposals like the ArƟficial Intelligence Research, InnovaƟon, and 

Accountability Act of 2023 (AIRIA) and the Algorithmic JusƟce and Online Plaƞorm Transparency 
Act aimed at regulaƟng discriminatory algorithms and allowing government intervenƟon against 
AI‐induced discriminaƟon. 

PotenƟal RecommendaƟons 

This commiƩee will conƟnue to study what developments may occur in this area. PotenƟal 
recommendaƟons that the taskforce may later recommend include: 

1) advising the Labor and Employment SecƟon to list all legislaƟon and regulaƟons that 
pracƟƟoners in this area should be aware of 

2) inasmuch as lawyers are employers as well, recommending that the State Bar publish a lisƟng of 
legislaƟon and regulaƟons in this area 

Family Law 

Overview 

Texas family law aƩorneys tend to be early adopters of technology. Family law is a fast‐paced 
field with a high volume of cases, demanding a high level of professional efficiency. 

Digital Evidence in Family Law 

With over 85% of Americans using smartphones, digital media such as audio recordings, emails, 
texts, social media posts, and GPS data have become ubiquitous in family law cases. The handling of 
these extensive and voluminous personal records is a criƟcal aspect of family law pracƟce. 

Misuse of Digital Data 

Given the emoƟonally charged nature of family law and the inherent lack of trust between 
parƟes, there's a notable issue with the misuse of digital data. 

AI’s Role in Enhancing Efficiency 

AI has the potenƟal to significantly enhance efficiency in family law, similar to past technological 
advancements like fax machines, scanners, email, and eFiling. However, AI differs in its autonomy, 
operaƟng without skilled oversight and ethical constraints, and producing sophisƟcated results. 

Use of AI by Self‐Represented LiƟgants 

A majority of Texas family law cases involve liƟgants without legal counsel. Many of these self‐
represented liƟgants turn to free online AI soluƟons to compensate for their lack of legal knowledge. 
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Legal Aid and AI 

Legal aid associaƟons are developing AI avatars to assist clients with inquiries and court 
preparaƟon. 

AI’s PotenƟal for Family Law Cases 

Family law aƩorneys should consider uƟlizing AI to streamline document management, increase 
efficiency, and enhance communicaƟon with clients, while safeguarding courts against potenƟal misuse 
and avoiding ethical entanglements. 

There are many potenƟal benefits of incorporaƟon of AI systems for family law aƩorneys: 

1) Discovery:  AI document management systems can be used to streamline discovery by proposing 
and narrowing relevant discovery requests and objecƟons. Voluminous documents can be sorted 
and scanned to idenƟfy responsive records and flag privileged communicaƟons that might 
otherwise escape detecƟon. These systems can eliminate duplicaƟon, idenƟfy frivolous, 
repeƟƟous, and bad faith responses, objecƟons, and nonanswers, and then draŌ requests for 
sancƟons or to compel. 

2) Document Management:  AI systems can independently evaluate records, categorizing them 
and organizing them by content. These systems can summarize the records as a whole or by 
category, no maƩer how voluminous, and then retrieve certain records based on natural 
language descriptors. Rule of Evidence 1006 summaries can be easily generated and readied for 
submission in court in lieu of offering separate and numerous exhibits. 

3) Contracts:  AI systems can draŌ, review, compare, and summarize contracts and draŌs, to 
facilitate the creaƟon of pre‐ and post‐nupƟal agreements, AID’s, and other seƩlement 
agreements. 

4) Improved CommunicaƟons:  Client hand‐holding consumes a significant amount of Ɵme for 
lawyers and staff, parƟcularly in solo and small firms. Online chatbots and virtual assistants can 
provide simple answers to common client quesƟons, easing the administraƟve burden on staff, 
increasing efficiency, and eliminaƟng wasted billable hours. Witness prep for deposiƟons and 
trial can be bolstered or even replaced with AI training. This is parƟcularly useful for self‐
represented liƟgants who have no other source of guidance. Legal Aid services are already 
implemenƟng online training bots for clients and low income nonclients alike which may soon be 
made freely available to the general public. 

5) Trial PreparaƟon:  By analyzing strengths and weaknesses of claims, AI systems can idenƟfy 
evidenƟary gaps and recommend addiƟonal discovery requests, responses, and necessary 
witnesses. These systems can recommend and create demonstraƟve exhibits that appeal to 
certain judges or jurors. Trial briefs can be generated during contested hearings for submission 
during closing argument. Postjudgment moƟons can be generated from analysis of transcripts, 
for use as moƟons for new trial and polished appellate briefs. 

6) Tracing:  Successful tracing of separate property requires meƟculous record keeping and clear 
presentaƟon of complex concepts. AI can apply and compare various tracing methods and 
idenƟfy potenƟal gaps that could be fatal to a tracing analysis. It can prepare Ɵmelines and 
summaries to bolster the presentaƟon, possibly eliminaƟng the need for expert tesƟmony in 
some tracing cases. 

7) Social Media:  There is rarely a family law hearing that does not involve social media evidence. 
Unfortunately, there are many social media plaƞorms, and search features are generally 
inadequate for sweeping and thorough inspecƟon. AI can conƟnually scan and monitor social 
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media for useful informaƟon about parƟes or witnesses, or posts indicaƟng bias of potenƟal 
jurors. This would be of great value in presenƟng moƟons to transfer venue under TRCP 257. 

PotenƟal Risks  

While the potenƟal benefits are numerous, so too are the risks of misuse and abuse. Family law 
lawyers must be able to anƟcipate, idenƟfy, and respond to these situaƟons. 

1) Falsified Records:  Free AI websites can easily create fake, manipulated, forged, and pseudo 
documents and records that frequently escape detecƟon. Government records (passports, 
driver’s licenses, search warrants, protecƟve orders, deportaƟon orders) and personal records 
(medical, drug tests, uƟlity bills, real estate documents, bank statements) can be obtained in 
seconds, for a minimal cost. Fake emails, texts, audio recordings, and social media posts may be 
indisƟnguishable to a nonexpert without applicaƟon of AI detecƟng soŌware.  

2) Medical Lay Opinions:  Parental observaƟon and opinion of their child’s medical, mental and 
emoƟonal condiƟon is commonly admiƩed in family law hearings. The basis for these opinions is 
explored on voir dire or during cross examinaƟon to test the credibility of the parent’s tesƟmony. 
Parents oŌen report relying on input from the children’s treaƟng physicians. However, as AI 
chatbots replace personal interacƟons with medical professionals, opinions based on doctor’s 
recommendaƟons may be deemed unreliable. This is exacerbated by the recent trend of AI 
systems being quietly trained by unsophisƟcated workers to anthropomorphize 
communicaƟons—emoƟng to show seemingly real empathy and thus soothe frightened 
paƟents. Mimicry of empathy and humanity by AI can manipulate human emoƟon and sway 
outcomes in impercepƟble ways.  

3) EdiƟng of Digital Media:  “Deep fakes” are ficƟƟous digital images and videos. They are created 
with simple, free apps currently available on both Apple and Android smart phones. With a few 
clicks or taps, AI can manipulate digital media and create seemingly authenƟc photos and videos 
that easily fool unwary recipients. AI detectors flag suspicious files, but they are not foolproof. 
AƩorneys should rouƟnely run all digital photos through AI detectors. 

4) Caller ID spoofing:  Spoofing is the falsificaƟon of informaƟon transmiƩed to a recipient phone’s 
display that disguises the idenƟty of the caller. The technique enables the user to impersonate 
others by changing the incoming phone number shown on the receiving phone. In this way, 
someone can fabricate abusive, repeated, or harassing calls and texts seemingly originaƟng from 
one spouse, parent, paramour, child, law enforcement or CPS. The perpetrator can create a 
mountain of false evidence while hiding behind AI anonymity. AI systems can be instructed to 
inundate a recipient with nonstop harassing messages or calls, without leaving any digital 
footprint on the perpetrator’s phone or computer. By evaluaƟng years of messages and emails, 
the AI system can mimic the vicƟm’s speech and emoji paƩerns—a key element of admissibility. 
Further, AI spoofers can be used to fraudulently obtain or circumvent liability for life‐long 
protecƟve orders under Tex. Code Crim. Pro. 7b for stalking by digital harassment. And because 
these systems do not work through the service provider, third‐party discovery from the phone 
company will appear to confirm that the calls or messages originated from the spoofed number, 
lending an air of credibility to the ruse. 

5) Voice Cloning:  Voice cloning apps and websites allow someone to convincingly spoof the voice 
of any other person with only a single audio sample of the target. Someone with dozens of 
voicemails and recorded conversaƟons from years of marriage, or even a recorded deposiƟon, 
can use these systems to create audio files that require an AI detector or forensic expert to 
detect. 
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6) Data Analysis ManipulaƟon:  AI systems can be used to subtly modify large data sets, corrupt 
legiƟmate data analysis, and generate false conclusions that appear legiƟmate and are only 
detectable by compeƟng expert review. They can fabricate peer review and approval, 
circumvenƟng the rigorous gatekeeping process that would otherwise be required for 
admissibility. This allows lay witnesses to present false opinions as verified scienƟfic fact, or as 
the basis for a law‐expert opinion. 

7) DisseminaƟon of MisinformaƟon:  As described above, AI can monitor and find useful social 
media evidence. However, it can also wield the power of social media to maliciously generate 
false informaƟon and evidence. AI can be unleashed to wage a social media disinformaƟon 
campaign. It can flood various plaƞorms in a reputaƟon manipulaƟon campaign targeƟng the 
judge, opposing counsel, parƟes, or witnesses. It can untraceably tamper with or poison a jury 
pool, spreading lies or false legal posiƟons and authority. It can significantly damage the 
reputaƟon of court parƟcipants, enabling the other side to provide negaƟve reputaƟon 
tesƟmony to undermine the credibility of opposing witnesses. And these efforts could create 
sufficient taint to legiƟmately support a moƟon to recuse or venue transfer moƟon under TRCP 
257. 

8) Facilitated Hacking:  Hackers use AI systems to breach secure cloud databases and obtain 
unauthorized access to sensiƟve personal informaƟon. Client’s financial, medical, or personal 
communicaƟons, including aƩorney‐client privileged emails, could be surrepƟƟously obtained. 
Moreover, hackers can target law firms seeking to break into their secure servers, obtaining 
access to all privileged records and client files. Lawyers should quesƟon the source of such 
informaƟon, so as not to run afoul of criminal prohibiƟons on use of stolen digital data, such as 
the Texas Penal Code 16.04. AddiƟonally, these systems can hack daƟng apps and target unwary 
spouses for romanƟc entrapment using AI chatbot baiƟng. 

9) Voluminous Records: One of the great benefits of AI is the handling of voluminous records: 
thousands of documents, millions of emails, or decades of bank statements and canceled 
checks. Through AI analysis, there is the possibility that all could be categorized and summarized, 
potenƟally one day without human oversight. However, there remain important quesƟons about 
the validaƟon of such tools and the ongoing role of human oversight. The commiƩee will explore 
how to address risks presented by greater use of this technology.  

10) Local Rules and Court PracƟces: AI systems can analyze a court parƟcipant’s public life and social 
media presence, seeking leverage for inappropriate strong‐arming and manipulaƟon. In a similar 
way, the systems can be unleashed on a judge’s personal and professional history, determining 
personal predilecƟons, biases, and likely outcomes. The old saying, “A good lawyer knows the 
law. A great lawyer knows the judge,” takes on new meaning when the knowledge includes a 
detailed and thorough psychological and historical evaluaƟon of the judge.  

PotenƟal RecommendaƟons 

1) Increase Texas lawyers' awareness of the benefits and risks of AI by expanding the number of 
CLEs and arƟcles regarding same. 

2) Consider 1 hour of MCLE per year requirement to meet the technical competency and 
proficiency requirements of Texas Disciplinary Rules of Professional Conduct, Rule 1.01 
Comment 8. 

3) Examine and review TRCP 13 Effect of Signing Pleadings, MoƟons, and Other Papers: SancƟons 
to ensure that trial and appellate courts have adequate remedies regarding AI‐ generated 
misinformaƟon or hallucinaƟons. 

4) Increase and support AI integraƟon for low‐income and pro bono legal service providers. 
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5) Annually review AI and its uƟlizaƟon and risk for Texas lawyers. 
6) ConƟnually review other State Bar and naƟonal legal organizaƟons’ reviews and 

recommendaƟons regarding AI and the legal profession. 
7) Periodically review state and federal laws regarding AI and advise Texas lawyers of any changes 

that would or could affect the pracƟce of law. 
8) Ensure that Texas judges are rouƟnely provided with current informaƟon regarding the benefits 

and risks of AI. 
9) Begin exploring with AI vendors a working relaƟonship for potenƟal use by Texas lawyers, similar 

to the State Bar’s access to Fastcase. 
10) Update predicate manuals to have enhanced materials and examples for offering or challenging 

digital evidence. 

Healthcare 

Overview 

Complex RegulaƟon of Medical AI 

The U.S. Food and Drug AdministraƟon (FDA), U.S. Department of Health and Human Services 
(HHS), Centers for Medicare and Medicaid Services (CMS), state medical boards and others have 
overlapping and complementary jurisdicƟon over AI in healthcare and life sciences. The use of AI in 
healthcare raises important opportuniƟes for new treatments, improved medical decision making, and 
access to care and defragmentaƟon of the healthcare system. At the same Ɵme, AI in healthcare poses 
unique risks and challenges to exisƟng regulatory and legal rules such as the learned intermediary and 
the disƟncƟon between devices and pracƟcing medicine. Lawyers in this space will face uncharted 
territory as the technology evolves. 

Dependence on IT, the Internet, and Cloud CompuƟng 

Healthcare providers heavily rely on informaƟon technology, the Internet, and cloud compuƟng, 
necessitaƟng the protecƟon of paƟent data privacy, especially when AI is involved. 

HIPAA Compliance and PaƟent Data ProtecƟon 

Healthcare providers are bound by the Health Insurance Portability and Accountability Act 
(HIPAA) to protect paƟent health informaƟon (PHI). They use Electronic Health Record (EHR) systems, 
such as EPIC and Cerner, where AI is likely uƟlized to assist healthcare providers and business associates. 

Third‐Party SoŌware and AI Risks 

Given the reliance on cloud compuƟng, it's probable that third‐party SoŌware‐as‐a‐Service 
(SaaS) providers use AI. Large cloud compuƟng providers like Amazon offer AI‐as‐a‐Service (AIaaS) to 
manage vast data volumes, which healthcare providers and business associates may use. However, the 
usage of AI by SaaS can pose risks to PHI if healthcare providers do not thoroughly review and negoƟate 
online terms of service, click agreements, and privacy policies. 

Complexity of AI in Healthcare 

AI is involved in various healthcare aspects, including record keeping, diagnosƟc imaging, triage, 
prescripƟon dispensing, billing, staffing, and paƟent saƟsfacƟon evaluaƟon. The integraƟon of AI in 
healthcare legal departments combines the complexiƟes of healthcare, AI, and the law, necessitaƟng 
tailored guidance. 
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PotenƟal RecommendaƟons 

1) Engagement with Healthcare IT Professionals:  The State Bar should interact with Chief Legal 
Officers (CLOs), Chief InformaƟon Officers (CIOs), Chief Privacy Officers (CPOs), Chief InformaƟon 
Security Officers (CISOs), and risk management professionals to understand their perspecƟve on 
AI use in healthcare. 

2) Public InformaƟon and Awareness:  Provide accessible informaƟon to lawyers and the public 
about AI's current use in healthcare, its impact on paƟent care, and paƟent rights. 

3) ConƟnuing Legal EducaƟon Programs:  Offer CLE programs for lawyers and judges to understand 
how healthcare providers, device manufacturers, covered enƟƟes, business associates, and 
subcontractors use AI. This understanding is crucial for the protecƟon of safety and efficacy, 
paƟent care and rights, physical judgement, and PHI and to assist these enƟƟes effecƟvely. 

Legal EducaƟon 

Overview 

Importance of Understanding AI in Legal EducaƟon  

Recognizing the significant influence that AI has on the ethical pracƟce of law and case 
management in courts, it's essenƟal for law school educaƟon to address how AI affects these areas. This 
understanding is crucial for preparing law students for their future roles as lawyers and judges. 

AI as an EducaƟonal Tool 

AI can be beneficial for law students to beƩer comprehend the pracƟce of law, which would 
ulƟmately benefit all lawyers and judges. However, there's a concern that an overreliance on AI could 
lead to a deficiency in the essenƟal skills and knowledge required for legal and judicial careers. 

Experiences with GeneraƟve AI in Law Schools 

Early experiences with generaƟve AI reflect some of the persistent concerns over its use by law 
students. 

1) The University of Michigan Law School prohibited the use of ChatGPT on student applicaƟon 
essays. 

2) The University of California Berkeley School of Law adopted a formal policy on the use of AI by 
students but did not pass an outright ban. 

3) In a study analyzing ChatGPT’s performance on the bar exam, Chicago‐Kent College of Law 
professor Daniel Katz and Michigan State College of Law professor Michael Bommarito found 
that the AI got answers of the MulƟstate Bar Exam correct half of the Ɵme, compared to 68% for 
human test takers. 

4) Law professors at the University of Minnesota Law School conducted a study which showed 
ChatGPT performing on average at the level of a C+ student, earning a low but passing grade in 
four courses. The same researchers authored a follow‐up study, Lawyering in the Age of ArƟficial 
Intelligence, in November 2023. It found that while use of AI led to consistent and significant 
improvements in the speed of law students’ work on common legal tasks (enhancing it by as 
much as 32%), AI did not really improve the quality of the work. 

5) Legal wriƟng professors interviewed by the ABA Journal who used ChatGPT in wriƟng classes 
concluded that the AI tool can model good sentence structure and paragraph structure and aid 
in summarizing facts. 
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The use of AI in law schools can present the opportunity for certain efficiencies and familiarize 
students with technology used in pracƟce, but AI is no subsƟtute for a student’s own analysis. 

PotenƟal RecommendaƟons 

1) Balancing AI Use with TradiƟonal Learning:  A pracƟcal soluƟon suggested is to modify legal 
educaƟon to encourage AI use among law students. At the same Ɵme, it is recommended that 
students be required to orally explain their research papers to ensure they retain criƟcal thinking 
and understanding skills. 

2) CollaboraƟon with Legal EducaƟon InsƟtuƟons:  The State Bar should collaborate with law 
school deans and law professors to focus on using AI in pracƟcal law courses, thereby enhancing 
the pracƟcal aspects of legal educaƟon with AI technology. 

3) Mandatory ConƟnuing Legal EducaƟon (MCLE) on AI:  The recommendaƟon includes the State 
Bar mandaƟng MCLE courses about the ethical and pracƟcal uses of AI for young lawyers, 
parƟcularly in the first five years following their passing of the bar exam. 

4) AI Summit:  Consider recommending that the State Bar of Texas hold an “AI Summit,” to which 
deans of the ten Texas law schools will be invited and encouraged to bolster technology law 
offerings to students, including but not limited to generaƟve AI. 

5) Mandatory Court on AI for Recent Graduates:  Consider a requirement for recent law school 
graduates, along the lines of the mandatory IntroducƟon to pracƟce course currently in place, to 
complete a CLE course on the benefits and risks of generaƟve AI. 

6) Ongoing Study:  Consider ongoing review and study of AI‐related issues by the State Bar due to 
its rapid evoluƟon and the advanced rate of adopƟon within the legal profession. Such ongoing 
study could include outreach to Texas law schools and providing guest speakers on the subject of 
generaƟve AI. 

The State Bar should encourage law schools to address AI topics in these Law School Courses: 

TOPICS  LEGAL EDUCATION POINTS 

1L Courses Which Should Include AI  Legal Research WriƟng 
CommunicaƟon & Legal reasoning 
FoundaƟon of the Legal profession 
Civil Procedure 
Legal Analysis & Persuasion  

2L & 3L Courses Which Should Include AI  AdministraƟve Law 
Basic Federal Income TaxaƟon 
Business AssociaƟons 
Civil Procedure II 
ComparaƟve Law 
ConsƟtuƟonal  
Criminal Procedure 
Conflict of Laws 
Estates and Trusts 
Evidence 
InternaƟonal Law 
Law Office Management 
Professional Responsibility 
Remedies 
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Secured TransacƟons 

 

PracƟcal Uses 

The legal community in Texas would benefit from a consideraƟon of the possible pracƟcal uses 
of arƟficial intelligence. 

PotenƟal RecommendaƟons 

1) EducaƟonal Outreach:  We recommend the development of a self‐service presentaƟon (slide 
deck) covering pracƟcal use cases and examples of responsible uses of AI. Bar members can 
review the presentaƟon themselves, and we also recommend that it be presented at each bar 
secƟon meeƟng at least once in 2024. To incenƟvize parƟcipaƟon, we suggest offering CLE 
credits to aƩendees. 

2) Bar Magazine ArƟcles: To ensure that informaƟon reaches every member of the bar community, 
we propose the creaƟon of concise one‐ or two‐page arƟcles that cover similar content to the 
presentaƟon. These can be disseminated through the bar associaƟon's email newsleƩers or 
magazines, specifically tailored to cater to a less technical audience. The aim is to provide 
accessible and digesƟble insights into the world of AI and its relevance to legal pracƟce. 

3) Paralegal Empowerment: Recognizing the vital role paralegals play in the legal ecosystem, we 
recommend dedicaƟng a one‐page arƟcle in the Texas Bar Journal and Texas Paralegal Journal. 
This content should be tailored to address the unique perspecƟves and responsibiliƟes of 
paralegals, making the integraƟon of AI concepts relevant to their daily tasks. 

4) Community Building:  Fostering a sense of community and shared learning is crucial. We are 
considering recommending the creaƟon of an AI affinity group that meets quarterly. This group 
would serve as a plaƞorm for members to share success stories, exchange insights, and 
collecƟvely navigate the challenges posed by AI in the legal profession. 

5) Business Mentor Program:  To bridge the gap between tech‐forward lawyers and those seeking 
guidance, we would like to explore designing a business mentor program for bar members. 
Experienced lawyers well‐versed in technology can mentor another bar member, sharing ideas 
on how to incorporate tech into their pracƟce. This could be designed in coordinaƟon with 
supporƟng reƟring lawyers who want to transiƟon their pracƟce to the next generaƟon of 
aƩorneys. 

6) Scholarship Fund for Upskilling:  Acknowledging the financial consideraƟons of adopƟng AI 
tools, we propose the establishment of a scholarship fund. Bar members can apply for funds to 
purchase AI tools or reduce the cost of upskilling during this period of technology transiƟon for 
the profession. AddiƟonally, exploring potenƟal bar discounts on AI tools would further support 
this iniƟaƟve. 

7) List of Social Media Resources:  We recommend compiling a list of reputable groups and 
associated social media accounts on LinkedIn and Facebook so that bar members can conƟnue 
to learn about AI in bite‐size amounts over the course of the next few years. 

JusƟce Gap 

Overview 

The “JusƟce Gap” refers to the tremendous unmet need for legal services among low‐income 
persons. The Legal Services CorporaƟon (LSC) 2022 JusƟce Gap Study revealed that 92% of the civil legal 
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problems of low‐income Americans did not receive any or enough legal help. Nearly three‐quarters 
(74%) of low‐income households experienced at least one civil legal problem in the previous year.  A 
third (33%) of low‐income Americans had at least one problem they aƩributed to the COVID‐19 
Pandemic. (hƩps://www.lsc.gov/iniƟaƟves/jusƟce‐gap‐research) 

How Might Legal AI Help? 

Legal AI technology will impact the jusƟce gap on two fronts. First, by making lawyers more 
producƟve and thus allowing them to serve more clients, more quickly. Second, via self‐help legal tools, 
in the form of chatbots, designed to be used directly by consumers. 
(hƩps://www.lawnext.com/2023/09/thoughts‐on‐promises‐and‐challenges‐of‐ai‐in‐legal‐aŌer‐
yesterdays‐ai‐summit‐at‐harvard‐law‐school.html) 

What Are the PotenƟal Challenges or Piƞalls? 

ParƟcularly with respect to consumer self‐help legal tools, there will be huge challenges in 
ensuring that data used in legal AI systems is valid and that legal answers consumers receive can be 
trusted. The subcommiƩee will survey Texas legal aid providers regarding how they plan to use AI tools 
in the provision of client services and also directly to clients in form of chatbots (Texas Legal Services 
Center is beginning to test chatbot technology as a component of its virtual court kiosks, only for the 
purpose of helping people use the kiosks (hƩps://www.tlsc.org/kiosks)). 

PotenƟal RecommendaƟons 

The SubcommiƩee may study and make recommendaƟons regarding the following:  

1) strategies for ensuring that direct‐to‐consumer legal AI tools provide valid informaƟon that is 
usable and effecƟve in helping solve legal problems  

2) how to ensure self‐help legal AI tools are accessible to people who may have limited internet 
access or low proficiency in using computers and mobile devices, or who are non‐English 
speakers 

3) ideas for supporƟng Texas legal aid providers as they build out their own legal AI tools  
4) how to address the potenƟal for unequal access to AI technology; that is, that legal aid providers 

will be shut out of access to expensive AI tools which may be accessible only by big firms and 
corporaƟons; encourage legal technology vendors to provide low‐cost access to such tools 

5) the potenƟal for AI technology to help with dispute resoluƟon and dispute avoidance  
6) ideas for innovaƟve legal services plaƞorms based on AI 

Areas for AddiƟonal Research 

The taskforce idenƟfied areas where addiƟonal research would be helpful. 

1) The Use of AI by Texas Lawyers:  The taskforce proposes to poll members of the Texas Bar to 
gain insight into how quickly the use of AI is spreading in the legal profession, and what AI tools 
are being used. 

2) The Use of AI by the Judiciary: The taskforce proposed to poll members of the judiciary to gain 
insight into how AI is being used by and in the courts. 

3) PracƟcal ApplicaƟon of AI:  The taskforce proposes idenƟfying examples of Texas lawyers and 
judges applying AI to their work. 
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4) Responses to AI in Other States: Taskforces or commiƩees in several states are studying the 
implicaƟons of AI in the pracƟce of law. The taskforce is monitoring these efforts and will 
consider the findings and recommendaƟons that result from them. 

CollaboraƟon 

As the taskforce idenƟfied issues that span the legal profession, it became apparent that these 
issues impact other interest groups such as the courts, law schools, and legal regulators, to name a few. 
The taskforce is planning to invite other stakeholders to an AI Summit in the spring of 2024 to conƟnue 
the discussion on the impact of AI on the legal profession.  

Conclusion 

In conclusion, the Taskforce for Responsible AI in the Law has begun to navigate the complex 
intersecƟon of AI and legal pracƟce. This interim report marks an iniƟal step in our journey, outlining key 
areas of focus and preliminary recommendaƟons. As we proceed, our work remains grounded in a 
commitment to thorough invesƟgaƟon and careful consideraƟon of AI's implicaƟons for the legal 
profession. Our ongoing efforts aim to responsibly integrate AI, balancing innovaƟon with the 
profession's foundaƟonal values and ethical standards. The taskforce will conƟnue to diligently explore 
these emerging challenges, ensuring our final recommendaƟons are informed, measured, and aligned 
with the evolving needs of the legal community. 
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Appendix A 

Glossary of Useful Terms 

The following definiƟons and key terms are helpful in understanding the report of the taskforce: 

1) Algorithm:  a step‐by‐step procedure or set of rules designed to perform a specific task or solve
a specific problem

2) ArƟficial Intelligence (AI):  the simulaƟon of human intelligence in machines, programmed to
think and learn like humans

3) Bias in AI:  the tendency of an AI model to make decisions that are systemaƟcally prejudiced due
to underlying assumpƟons in the algorithm or biases in the training data

4) Chatbot:  a computer program that simulates human conversaƟon through text or voice
interacƟons, oŌen powered by AI

5) ChatGPT:  a specific type of generaƟve large language model developed by OpenAI, designed to
create human‐like text based on the input it receives that uƟlizes deep learning and has been
applied in various fields including natural language understanding, content creaƟon, and
conversaƟon simulaƟon

6) Data Training:  the process of feeding data into an AI model to teach it specific behaviors and
paƩerns, allowing it to learn and make predicƟons or decisions

7) Deep Learning:  a subset of machine learning that uses neural networks with three or more
layers, allowing for more complex and abstract paƩern recogniƟon

8) Ethical AI:  refers to the pracƟce of using AI in a manner that aligns with accepted moral
principles and values, especially in terms of fairness, transparency, and accountability

9) GeneraƟve AI:  AI models that create new, original content such as text, images, or music, based
on the data they have been trained on

10) Large Language Model (LLM):  a type of machine learning model designed to understand and
generate human‐like text, used in various applicaƟons including content creaƟon and natural
language understanding

11) Machine Learning (ML):  a subset of AI, where algorithms allow computers to learn and make
decisions from data without being explicitly programmed

12) Natural Language Processing (NLP):  a branch of AI focused on the interacƟon between
computers and humans using natural language, enabling machines to read, interpret, and
respond to human language

13) Neural Network:  a computaƟonal model inspired by the way human brain cells work, used in
machine learning to process complex paƩerns and relaƟonships in data

14) OpenAI:  an arƟficial intelligence research lab consisƟng of the for‐profit OpenAI LP and its
parent company, the non‐profit OpenAI Inc. OpenAI is dedicated to advancing digital intelligence
and conducts research on various AI topics including machine learning, deep learning, and
natural language processing

15) Reinforcement Learning:  a type of machine learning where agents learn to make decisions by
receiving rewards or penalƟes based on the acƟons they take

16) Supervised Learning:  a type of machine learning where algorithms are trained on a labeled
dataset, which means the algorithm has access to an answer key while learning

17) Unsupervised Learning:  a type of machine learning where algorithms are trained without any
labeled response data, learning to idenƟfy paƩerns and structures within the input data
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1 

THE STATE BAR OF CALIFORNIA 
STANDING COMMITTEE ON 

PROFESSIONAL RESPONSIBILITY AND CONDUCT 
 

PRACTICAL GUIDANCE FOR THE USE OF  
GENERATIVE ARTIFICIAL INTELLIGENCE IN THE PRACTICE OF LAW 

EXECUTIVE SUMMARY 

Generative AI is a tool that has wide-ranging application for the practice of law and 
administrative functions of the legal practice for all licensees, regardless of firm size, and all 
practice areas. Like any technology, generative AI must be used in a manner that conforms to a 
lawyer’s professional responsibility obligations, including those set forth in the Rules of 
Professional Conduct and the State Bar Act. A lawyer should understand the risks and benefits 
of the technology used in connection with providing legal services. How these obligations apply 
will depend on a host of factors, including the client, the matter, the practice area, the firm size, 
and the tools themselves, ranging from free and readily available to custom-built, proprietary 
formats.  

Generative AI use presents unique challenges; it uses large volumes of data, there are many 
competing AI models and products, and, even for those who create generative AI products, 
there is a lack of clarity as to how it works. In addition, generative AI poses the risk of 
encouraging greater reliance and trust on its outputs because of its purpose to generate 
responses and its ability to do so in a manner that projects confidence and effectively emulates 
human responses. A lawyer should consider these and other risks before using generative AI in 
providing legal services. 

The following Practical Guidance is based on current professional responsibility obligations for 
lawyers and demonstrates how to behave consistently with such obligations. While this 
guidance is intended to address issues and concerns with the use of generative AI and products 
that use generative AI as a component of a larger product, it may apply to other technologies, 
including more established applications of AI. This Practical Guidance should be read as guiding 
principles rather than as “best practices.” 
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FLORIDA BAR ETHICS OPINION 
OPINION 24-1 

January 19, 2024 

Advisory ethics opinions are not binding. 

Lawyers may use generative artificial intelligence (“AI”) in the practice of law but must 
protect the confidentiality of client information, provide accurate and competent services, avoid 
improper billing practices, and comply with applicable restrictions on lawyer advertising. 
Lawyers must ensure that the confidentiality of client information is protected when using 
generative AI by researching the program’s policies on data retention, data sharing, and self-
learning. Lawyers remain responsible for their work product and professional judgment and must 
develop policies and practices to verify that the use of generative AI is consistent with the 
lawyer’s ethical obligations. Use of generative AI does not permit a lawyer to engage in 
improper billing practices such as double-billing. Generative AI chatbots that communicate with 
clients or third parties must comply with restrictions on lawyer advertising and must include a 
disclaimer indicating that the chatbot is an AI program and not a lawyer or employee of the law 
firm. Lawyers should be mindful of the duty to maintain technological competence and educate 
themselves regarding the risks and benefits of new technology. 

RPC: 4-1.1; 4-1.1 Comment; 4-1.5(a); 4-1.5(e); 4-1.5(f)(2); 4-1.5(h); 4-1.6; 4-1.6 
Comment; 4-1.6(c)(1); 4-1.6(e); 4-1.18 Comment; 4-3.1; 4-3.3; 4-4.1; 4-4.4(b); 
Subchapter 4-7; 4-7.13; 4-7.13(b)(3); 4-7.13(b)(5); 4-5.3(a) 

OPINIONS: 76-33 & 76-38, Consolidated; 88-6; 06-2; 07-2; 10-2; 12-3; ABA Comm. on 
Ethics and Prof’l Responsibility, Formal Op. 498 (2021); ABA Comm. on Ethics 
and Prof’l Responsibility, Formal Op. 93-379 (1993); Iowa Ethics Opinion 11-01; 
New York State Bar Ethics Opinion 842 

CASES: Mata v. Avianca, 22-cv-1461, 2023 WL 4114965, at 17 (S.D.N.Y. June 22, 2023); 
Bartholomew v. Bartholomew, 611 So. 2d 85, 86 (Fla. 2d DCA 1992); The 
Florida Bar v. Carlon, 820 So. 2d 891, 899 (Fla. 2002); Att’y Grievance Comm’n 
of Maryland v. Manger, 913 A.2d 1 (Md. 2006) 

The Florida Bar Board of Governors has directed the Board Review Committee on 
Professional Ethics to issue an opinion regarding lawyers’ use of generative artificial intelligence 
(“AI”). The release of ChatGPT-3 in November 2022 prompted wide-ranging debates regarding 
lawyers’ use of generative AI in the practice of law. While it is impossible to determine the 
impact generative AI will have on the legal profession, this opinion is intended to provide 
guidance to Florida Bar members regarding some of the ethical implications of these new 
programs. 

Generative AI are “deep-learning models” that compile data “to generate statistically 
probable outputs when prompted.” IBM, What is generative AI?, (April 20, 2023), 
https://research.ibm.com/blog/what-is-generative-AI (last visited 11/09/2023). Generative AI can 
create original images, analyze documents, and draft briefs based on written prompts. Often, 
these programs rely on large language models. The datasets utilized by generative AI large 
language models can include billions of parameters making it virtually impossible to determine 
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how a program came to a specific result. Tsedel Neeley, 8 Questions About Using AI 
Responsibly, Answered, Harv. Bus. Rev. (May 9, 2023). 

While generative AI may have the potential to dramatically improve the efficiency of a 
lawyer’s practice, it can also pose a variety of ethical concerns. Among other pitfalls, lawyers are 
quickly learning that generative AI can “hallucinate” or create “inaccurate answers that sound 
convincing.” Matt Reynolds, vLex releases new generative AI legal assistant, A.B.A. J. (Oct. 17, 
2023), https://www.abajournal.com/web/article/vlex-releases-new-generative-ai-legal-assistant 
(last visited 11/09/2023). In one particular incident, a federal judge sanctioned two unwary 
lawyers and their law firm following their use of false citations created by generative AI. Mata v. 
Avianca, 22-cv-1461, 2023 WL 4114965, at 17 (S.D.N.Y. June 22, 2023). 

Even so, the judge’s opinion explicitly acknowledges that “[t]echnological advances are 
commonplace and there is nothing inherently improper about using a reliable artificial 
intelligence tool for assistance.” Id. at 1.  

Due to these concerns, lawyers using generative AI must take reasonable precautions to 
protect the confidentiality of client information, develop policies for the reasonable oversight of 
generative AI use, ensure fees and costs are reasonable, and comply with applicable ethics and 
advertising regulations.  

Confidentiality 

When using generative AI, a lawyer must protect the confidentiality of the client’s 
information as required by Rule 4-1.6 of the Rules Regulating The Florida Bar. The ethical duty 
of confidentiality is broad in its scope and applies to all information learned during a client’s 
representation, regardless of its source. Rule 4-1.6, Comment. Absent the client’s informed 
consent or an exception permitting disclosure, a lawyer may not reveal the information. In 
practice, the most common exception is found in subdivision (c)(1), which permits disclosure to 
the extent reasonably necessary to “serve the client’s interest unless it is information the client 
specifically requires not to be disclosed[.]” Rule 4-1.6(c)(1). Nonetheless, it is recommended that 
a lawyer obtain the affected client’s informed consent prior to utilizing a third-party generative 
AI program if the utilization would involve the disclosure of any confidential information.  

Rule 4-1.6(e) also requires a lawyer to “make reasonable efforts to prevent the 
inadvertent or unauthorized disclosure of, or unauthorized access to, information relating to the 
client’s representation.” Further, a lawyer’s duty of competence requires “an understanding of 
the benefits and risks associated with the use of technology[.]” Rule 4-1.1, Comment. 

When using a third-party generative AI program, lawyers must sufficiently understand 
the technology to satisfy their ethical obligations. For generative AI, this specifically includes 
knowledge of whether the program is “self-learning.” A generative AI that is “self-learning” 
continues to develop its responses as it receives additional inputs and adds those inputs to its 
existing parameters. Neeley, supra n. 2. Use of a “self-learning” generative AI raises the 
possibility that a client’s information may be stored within the program and revealed in response 
to future inquiries by third parties. 
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Existing ethics opinions relating to cloud computing, electronic storage disposal, remote 
paralegal services, and metadata have addressed the duties of confidentiality and competence to 
prior technological innovations and are particularly instructive. In its discussion of cloud 
computing resources, Florida Ethics Opinion 12-3 cites to New York State Bar Ethics Opinion 
842 and Iowa Ethics Opinion 11-01 to conclude that a lawyer should: 

• Ensure that the provider has an obligation to preserve the confidentiality and security of 
information, that the obligation is enforceable, and that the provider will notify the 
lawyer in the event of a breach or service of process requiring the production of client 
information; 

• Investigate the provider’s reputation, security measures, and policies, including any 
limitations on the provider’s liability; and 

• Determine whether the provider retains information submitted by the lawyer before and 
after the discontinuation of services or asserts proprietary rights to the information.  

While the opinions were developed to address cloud computing, these recommendations 
are equally applicable to a lawyer’s use of third-party generative AI when dealing with 
confidential information.  

Florida Ethics Opinion 10-2 discusses the maintenance and disposition of electronic 
devices that contain storage media and provides that a lawyer’s duties extend from the lawyer’s 
initial receipt of the device through the device’s disposition, “including after it leaves the control 
of the lawyer.” Opinion 10-2 goes on to reference a lawyer’s duty of supervision and to express 
that this duty “extends not only to the lawyer’s own employees but over entities outside the 
lawyer’s firm with whom the lawyer contracts[.]” Id. 

Florida Ethics Opinion 07-2 notes that a lawyer should only allow an overseas paralegal 
provider access to “information necessary to complete the work for the particular client” and 
“should provide no access to information about other clients of the firm.” Additionally, while 
“[t]he requirement for informed consent from a client should be generally commensurate with 
the degree of risk involved[,]” including “whether a client would reasonably expect the lawyer or 
law firm to personally handle the matter and whether the non-lawyers will have more than a 
limited role in the provision of the services.” Id. Again, this guidance seems equally applicable to 
a lawyer’s use of generative AI. 

Finally, Florida Ethics Opinion 06-2 provides that a lawyer should take reasonable steps 
to safeguard the confidentiality of electronic communications, including the metadata attached to 
those communications, and that the recipient should not attempt to obtain metadata information 
that they know or reasonably should know is not intended for the recipient. In the event that the 
recipient inadvertently receives metadata information, the recipient must “promptly notify the 
sender,” as is required by Rule 4-4.4(b). Similarly, a lawyer using generative AI should take 
reasonable precautions to avoid the inadvertent disclosure of confidential information and should 
not attempt to access information previously provided to the generative AI by other lawyers.  

It should be noted that confidentiality concerns may be mitigated by use of an inhouse 
generative AI rather than an outside generative AI where the data is hosted and stored by a third-
party. If the use of a generative AI program does not involve the disclosure of confidential 
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information to a third-party, a lawyer is not required to obtain a client’s informed consent 
pursuant to Rule 4-1.6.  

Oversight of Generative AI 

While Rule 4-5.3(a) defines a nonlawyer assistant as a “a person,” many of the standards 
applicable to nonlawyer assistants provide useful guidance for a lawyer’s use of generative AI.  

First, just as a lawyer must make reasonable efforts to ensure that a law firm has policies 
to reasonably assure that the conduct of a nonlawyer assistant is compatible with the lawyer’s 
own professional obligations, a lawyer must do the same for generative AI. Lawyers who rely on 
generative AI for research, drafting, communication, and client intake risk many of the same 
perils as those who have relied on inexperienced or overconfident nonlawyer assistants.  

Second, a lawyer must review the work product of a generative AI in situations similar to 
those requiring review of the work of nonlawyer assistants such as paralegals. Lawyers are 
ultimately responsible for the work product that they create regardless of whether that work 
product was originally drafted or researched by a nonlawyer or generative AI.  

Functionally, this means a lawyer must verify the accuracy and sufficiency of all research 
performed by generative AI. The failure to do so can lead to violations of the lawyer’s duties of 
competence (Rule 4-1.1), avoidance of frivolous claims and contentions (Rule 4-3.1), candor to 
the tribunal (Rule 4-3.3), and truthfulness to others (Rule 4-4.1), in addition to sanctions that 
may be imposed by a tribunal against the lawyer and the lawyer’s client. 

Third, these duties apply to nonlawyers “both within and outside of the law firm.” ABA 
Comm. on Ethics and Prof’l Responsibility, Formal Op. 498 (2021); see Fla. Ethics Op. 07-2. 
The fact that a generative AI is managed and operated by a third-party does not obviate the need 
to ensure that its actions are consistent with the lawyer’s own professional and ethical 
obligations. 

Further, a lawyer should carefully consider what functions may ethically be delegated to 
generative AI. Existing ethics opinions have identified tasks that a lawyer may or may not 
delegate to nonlawyer assistants and are instructive. First and foremost, a lawyer may not 
delegate to generative AI any act that could constitute the practice of law such as the negotiation 
of claims or any other function that requires a lawyer’s personal judgment and participation. 

Florida Ethics Opinion 88-6 notes that, while nonlawyers may conduct the initial 
interview with a prospective client, they must: 

• Clearly identify their nonlawyer status to the prospective client; 

• Limit questions to the purpose of obtaining factual information from the prospective 
client; and 

• Not offer any legal advice concerning the prospective client’s matter or the representation 
agreement and refer any legal questions back to the lawyer. 
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This guidance is especially useful as law firms increasingly utilize website chatbots for 
client intake. While generative AI may make these interactions seem more personable, it presents 
additional risks, including that a prospective client relationship or even a lawyer-client 
relationship has been created without the lawyer’s knowledge.  

The Comment to Rule 4-1.18 (Duties to Prospective Client) explains what constitutes a 
consultation: 

A person becomes a prospective client by consulting with a lawyer about the 
possibility of forming a client-lawyer relationship with respect to a matter. 
Whether communications, including written, oral, or electronic communications, 
constitute a consultation depends on the circumstances. For example, a 
consultation is likely to have occurred if a lawyer, either in person or through the 
lawyer’s advertising in any medium, specifically requests or invites the 
submission of information about a potential representation without clear and 
reasonably understandable warnings and cautionary statements that limit the 
lawyer’s obligations, and a person provides information in response. In contrast, a 
consultation does not occur if a person provides information to a lawyer in 
response to advertising that merely describes the lawyer’s education, experience, 
areas of practice, and contact information, or provides legal information of 
general interest. A person who communicates information unilaterally to a lawyer, 
without any reasonable expectation that the lawyer is willing to discuss the 
possibility of forming a client-lawyer relationship, is not a “prospective client” 
within the meaning of subdivision (a). 

Similarly, the existence of a lawyer-client relationship traditionally depends on the 
subjective reasonable belief of the client regardless of the lawyer’s intent. Bartholomew v. 
Bartholomew, 611 So. 2d 85, 86 (Fla. 2d DCA 1992). 

For these reasons, a lawyer should be wary of utilizing an overly welcoming generative 
AI chatbot that may provide legal advice, fail to immediately identify itself as a chatbot, or fail to 
include clear and reasonably understandable disclaimers limiting the lawyer’s obligations.  

Just as with nonlawyer staff, a lawyer should not instruct or encourage a client to rely 
solely on the “work product” of generative AI, such as due diligence reports, without the 
lawyer’s own personal review of that work product. 

Legal Fees and Costs 

Rule 4-1.5(a) prohibits lawyers from charging, collecting, or agreeing to fees or costs that 
are illegal or clearly excessive while subdivision (b) provides a list of factors to consider when 
determining whether a fee or cost is reasonable. A lawyer must communicate the basis for fees 
and costs to a client and it is preferable that the lawyer do so in writing. Rule 4-1.5(e). 
Contingent fees and fees that are nonrefundable in any part must be explained in writing. Rule 4-
1.5(e); Rule 4-1.5(f)(2). 

Regarding costs, a lawyer may only ethically charge a client for the actual costs incurred 
on the individual client’s behalf and must not duplicate charges that are already accounted for in 
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the lawyer’s overhead. See, The Florida Bar v. Carlon, 820 So. 2d 891, 899 (Fla. 2002) (lawyer 
sanctioned for violations including a $500.00 flat administrative charge to each client’s file); 
ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 93-379 (1993) (lawyer should only 
charge clients for costs that reasonably reflect the lawyer’s actual costs); Rule 4-1.5(h) (lawyers 
accepting payment via a credit plan may only charge the actual cost imposed on the transaction 
by the credit plan). 

Regarding fees, a lawyer may not ethically engage in any billing practices that duplicate 
charges or that falsely inflate the lawyer’s billable hours. Though generative AI programs may 
make a lawyer’s work more efficient, this increase in efficiency must not result in falsely inflated 
claims of time. In the alternative, lawyers may want to consider adopting contingent fee 
arrangements or flat billing rates for specific services so that the benefits of increased efficiency 
accrue to the lawyer and client alike. 

While a lawyer may separately itemize activities like paralegal research performed by 
nonlawyer personnel, the lawyer should not do so if those charges are already accounted for in 
the lawyer’s overhead. Fla. Ethics Op. 76-33 & 76-38, Consolidated. In the alternative, the 
lawyer may need to consider crediting the nonlawyer time against the lawyer’s own fees. Id. 
Florida Ethics Opinion 07-2 discusses the outsourcing of paralegal services in contingent fee 
matters and explains: 

The law firm may charge a client the actual cost of the overseas provider [of 
paralegal services], unless the charge would normally be covered as overhead. 
However, in a contingent fee case, it would be improper to charge separately for 
work that is usually otherwise accomplished by a client’s own attorney and 
incorporated into the standard fee paid to the attorney, even if that cost is paid to a 
third-party provider. 

Additionally, a lawyer should have sufficient general knowledge to be capable of 
providing competent representation. See, e.g., Att’y Grievance Comm’n of Maryland v. Manger, 
913 A.2d 1 (Md. 2006). “While it may be appropriate to charge a client for case-specific research 
or familiarization with a unique issue involved in a case, general education or background 
research should not be charged to the client.” Id. at 5. 

In the context of generative AI, these standards require a lawyer to inform a client, 
preferably in writing, of the lawyer’s intent to charge a client the actual cost of using generative 
AI. In all instances, the lawyer must ensure that the charges are reasonable and are not 
duplicative. If a lawyer is unable to determine the actual cost associated with a particular client’s 
matter, the lawyer may not ethically prorate the periodic charges of the generative AI and instead 
should account for those charges as overhead. Finally, while a lawyer may charge a client for the 
reasonable time spent for case-specific research and drafting when using generative AI, the 
lawyer should be careful not to charge for the time spent developing minimal competence in the 
use of generative AI. 
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Lawyer Advertising 

The advertising rules in Subchapter 4-7 of the Rules Regulating The Florida Bar include 
prohibitions on misleading content and unduly manipulative or intrusive advertisements.  

Rule 4-7.13 prohibits a lawyer from engaging in advertising that is deceptive or 
inherently misleading. More specifically, subdivision (b) includes prohibitions on: 

(3) comparisons of lawyers or statements, words, or phrases that characterize a 
lawyer’s or law firm’s skills, experience, reputation, or record, unless the 
characterization is objectively verifiable; [and] 

* * * 

(5) [use of] a voice or image that creates the erroneous impression that the person 
speaking or shown is the advertising lawyer or a lawyer or employee of the 
advertising firm unless the advertisement contains a clear and conspicuous 
disclaimer that the person is not an employee or member of the law firm[.] 

As noted above, a lawyer should be careful when using generative AI chatbot for 
advertising and intake purposes as the lawyer will be ultimately responsible in the event the 
chatbot provides misleading information to prospective clients or communicates in a manner that 
is inappropriately intrusive or coercive. To avoid confusion or deception, a lawyer must inform 
prospective clients that they are communicating with an AI program and not with a lawyer or law 
firm employee. Additionally, while many visitors to a lawyer’s website voluntarily seek 
information regarding the lawyer’s services, a lawyer should consider including screening 
questions that limit the chatbot’s communications if a person is already represented by another 
lawyer.  

Lawyers may advertise their use of generative AI but cannot claim their generative AI is 
superior to those used by other lawyers or law firms unless the lawyer’s claims are objectively 
verifiable. Whether a particular claim is capable of objective verification is a factual question 
that must be made on a case-by-case basis. 

Conclusion 

In sum, a lawyer may ethically utilize generative AI technologies but only to the extent 
that the lawyer can reasonably guarantee compliance with the lawyer’s ethical obligations. These 
obligations include the duties of confidentiality, avoidance of frivolous claims and contentions, 
candor to the tribunal, truthfulness in statements to others, avoidance of clearly excessive fees 
and costs, and compliance with restrictions on advertising for legal services. Lawyers should be 
cognizant that generative AI is still in its infancy and that these ethical concerns should not be 
treated as an exhaustive list. Rather, lawyers should continue to develop competency in their use 
of new technologies and the risks and benefits inherent in those technologies. 
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RULES, PROCEDURE, COMMENTS 
All opinions of the Ethics Committee are predicated upon the North Carolina Rules of 
Professional Conduct. Any interested person or group may submit a written comment – including 
comments in support of or against the proposed opinion – or request to be heard concerning a 
proposed opinion. The Ethics Committee welcomes and encourages the submission of 
comments, and all comments are considered by the committee at the next quarterly meeting. Any 
comment or request should be directed to the Ethics Committee 
at ethicscomments@ncbar.gov no later than March 30, 2024. 

Proposed 2024 Formal Ethics Opinion 1 Use of Artificial Intelligence in a Law Practice 

January 18, 2024 

Proposed opinion discusses a lawyer’s professional responsibility when using artificial 
intelligence in a law practice. 

Editor’s Note: There is an increasingly vast number of helpful resources on understanding 
Artificial Intelligence and the technology’s interaction with the legal profession. The resources 
referenced in this opinion are not exhaustive but are intended to serve as a starting point for a 
lawyer’s understanding of the topic. Over time, this editor’s note may be updated as additional 
resources are published that staff concludes would be beneficial to lawyers. 

Background 

“Artificial intelligence” (hereinafter, “AI”) is a broad and evolving term encompassing myriad 
programs and processes with myriad capabilities. While a single definition of AI is not yet 
settled (and likely impossible), for the purposes of this opinion, the term “AI” refers to “a 
machine-based system that can, for a given set of human-defined objectives, make predictions, 
recommendations or decisions influencing real or virtual environments.” Nat’l Artificial 
Intelligence Initiative Act of 2020, Div. E, sec. 5002(3) (2021). Said in another, over-simplified 
way, AI is the use of computer science and extensive data sets to enable problem solving or 
decision-making, often through the implementation of sophisticated algorithms. AI encompasses, 
but is not limited to, both extractive and generative AI,1 natural language processing, large 
language models, and any number of machine learning processes.2 Examples of law-related AI 
programs range from online electronic legal research and case management software to e-
discovery tools and programs that draft legal documents (e.g., a trial brief, will, etc.) based upon 
the lawyer’s input of information that may or may not be client-specific. 

Most lawyers have likely used some form of AI when practicing law, even if they didn’t realize 
it (e.g., widely used online legal research subscription services utilize a type of extractive AI, or 
a program that “extracts” information relevant to the user’s inquiry from a large set of existing 
data upon which the program has been trained). Within the year preceding the date of this 
opinion, generative AI programs that create products in response to a user’s request based upon a 
large set of existing data upon which the program has been trained (e.g., Chat-GPT) have grown 
in capability and popularity, generating both positive and negative reactions regarding the 
integration of these technological breakthroughs in the legal profession.3 It is unquestioned that 
AI can be used in the practice of law to increase efficiency and consistency in the provision of 
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legal services. However, AI and its work product can be inaccurate or unreliable despite its 
appearance of reliability when used during the provision of legal services.4 

Inquiry #1: 

Considering the advantages and disadvantages of using AI in the provision of legal services, is a 
lawyer permitted to use AI in a law practice? 

Opinion #1: 

Yes, provided the lawyer uses any AI program, tool, or resource competently, securely to protect 
client confidentiality, and with proper supervision when relying upon or implementing the AI’s 
work product in the provision of legal services. 

On the spectrum of law practice resources, AI falls somewhere between programs, tools, and 
processes readily used in law practice today (e.g. case management systems, trust account 
management programs, electronic legal research, etc.) and nonlawyer support staff (e.g. 
paralegals, summer associates, IT professionals, etc.). Nothing in the Rules of Professional 
Conduct specifically addresses, let alone prohibits, a lawyer’s use of AI in a law practice. 
However, should a lawyer choose to employ AI in a practice, the lawyer must do so competently, 
the lawyer must do so securely, and the lawyer must exercise independent judgment in 
supervising the use of such processes. 

Rule 1.1 prohibits lawyers from “handl[ing] a legal matter that the lawyer knows or should know 
he or she is not competent to handle[,]” and goes on to note that “[c]ompetent representation 
requires the legal knowledge, skill, thoroughness, and preparation reasonably necessary for the 
representation.” Comment 8 to Rule 1.1 recognizes the reality of advancements in technology 
impacting a lawyer’s practice, and states that part of a lawyer’s duty of competency is to “keep 
abreast of changes in the law and its practice, including the benefits and risks associated with the 
technology relevant to the lawyer’s practice[.]” Rule 1.6(c) requires a lawyer to “make 
reasonable efforts to prevent the inadvertent or unauthorized disclosure of, or unauthorized 
access to, information relating to the representation of a client.” Rule 5.3 requires a lawyer to 
“make reasonable efforts to ensure that the firm or organization has in effect measures giving 
reasonable assurance that the nonlawyer’s conduct is compatible with the professional 
obligations of the lawyer[,]” and further requires that “a lawyer having direct supervisory 
authority over the nonlawyer shall make reasonable efforts to ensure that the nonlawyer's 
conduct is compatible with the professional obligations of the lawyer[.]” Rules 5.3(a) and (b). 
The requirements articulated in Rule 5.3 apply to nonlawyer assistants within a law firm as well 
as those outside of a law firm that are engaged to provide assistance in the lawyer’s provision of 
legal services to clients, such as third-party software companies. See 2011 FEO 6 (“Although a 
lawyer may use nonlawyers outside of the firm to assist in rendering legal services to clients, 
Rule 5.3(a) requires the lawyer to make reasonable efforts to ensure that the services are 
provided in a manner that is compatible with the professional obligations of the lawyer.”). 

A lawyer may use AI in a variety of manners in connection with a law practice, and it is a 
lawyer’s responsibility to exercise independent professional judgment in determining how (or if) 
to use the product of an AI tool in furtherance of the representation of a client. From discovery 
and document review to legal research, drafting contracts, and aggregating/analyzing data trends, 
the possibilities for employing AI in a law practice are increasingly present and constantly 
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evolving. A lawyer’s decision to use and rely upon AI to assist in the lawyer’s representation of a 
client is generally hers alone and one to be determined depending upon a number of factors, 
including the impact of such services, the cost of such services, and the reliability of the 
processes.5 This opinion does not attempt to dictate when and how AI is appropriate for a law 
practice. 

Should a lawyer decide to employ AI in the representation of a client, however, the lawyer is 
fully responsible for the use and impact of AI in the client’s case. The lawyer must use the AI 
tool in a way that meets the competency standard set out in Rule 1.1. Like other software, the 
lawyer employing an AI tool must educate herself on the benefits and risks associated with the 
tool, as well as the impact of using the tool on the client’s case. Educational efforts include, but 
are not limited to, reviewing current and relevant resources on AI broadly and on the specific 
program intended for use during the provision of legal services. A lawyer that inputs confidential 
client information into an AI tool must take steps to ensure the information remains secure and 
protected from unauthorized access or inadvertent disclosure per Rule 1.6(c). Additionally, a 
lawyer utilizing an outside third-party company’s AI program or service must make reasonable 
efforts to ensure that the program or service used is compatible with the lawyer’s responsibilities 
under the Rules of Professional Conduct pursuant to Rule 5.3. Whether the lawyer is reviewing 
the results of a legal research program, a keyword search of emails for production during 
discovery, proposed reconciliations of the lawyer’s trust account prepared by a long-time 
assistant, or a risk analysis of potential borrowers for a lender-client produced by an AI process, 
the lawyer is individually responsible for reviewing, evaluating, and ultimately relying upon the 
work produced by someone—or something—other than the lawyer. 

Inquiry #2: 

May a lawyer provide or input a client’s documents, data, or other information to a third-party 
company’s AI program for assistance in the provision of legal services? 

Opinion #2: 

Yes, provided the lawyer has satisfied herself that the third-party company’s AI program is 
sufficiently secure and complies with the lawyer’s obligations to ensure any client information 
will not be inadvertently disclosed or accessed by unauthorized individuals pursuant to Rule 
1.6(c). 

At the outset, the Ethics Committee does not opine on whether the information shared with an AI 
tool violates the attorney-client privilege, as the issue is a legal question and outside the scope of 
the Rules of Professional Conduct. A lawyer should research and resolve any question on 
privilege prior to engaging with a third-party company’s AI program for use in the provision of 
legal services to a client, particularly if client-specific information will be provided to the AI 
program. 

This inquiry is akin to any lawyer providing confidential information to a third-party software 
program (practice management, cloud storage, etc.), on which the Ethics Committee has 
previously opined. As noted above, a lawyer has an obligation to “make reasonable efforts to 
prevent the inadvertent or unauthorized disclosure of, or unauthorized access to, information 
relating the representation of the client.” Rule 1.6(c). What constitutes “reasonable efforts” will 
vary depending on the circumstances related to the practice and representation, as well as a 
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variety of factors including the sensitivity of the information and the cost or benefit of employing 
additional security measures to protect the information. Rule 1.6, cmt. [19]. Ultimately, “[a] 
lawyer must take steps to minimize the risk that confidential client information will be disclosed 
to other clients or to third parties” when using technology to handle, communicate, analyze, or 
otherwise interact with confidential client information. 2008 FEO 5; see also 2005 FEO 10; 2011 
FEO 6. 

The Ethics Committee in 2011 FEO 6 recognized that employing a third-party company’s 
services/technology with regards to confidential client information requires a lawyer to exercise 
reasonable care when selecting a vendor. The opinion states: 

[W]hile the duty of confidentiality applies to lawyers who choose to use technology to 
communicate, this obligation does not require that a lawyer use only infallibly secure methods of 
communication. Rather, the lawyer must use reasonable care to select a mode of communication 
that, in light of the circumstances, will best protect confidential client information and the lawyer 
must advise effected parties if there is reason to believe that the chosen communications 
technology presents an unreasonable risk to confidentiality....A lawyer must fulfill the duties to 
protect confidential client information and to safeguard client files by applying the same 
diligence and competency to manage the risks of [technology] that the lawyer is required to 
apply when representing clients. 

2011 FEO 6 (internal citations omitted). In exercising reasonable care, the opinion discusses a 
sample of considerations for evaluating whether a particular third-party company’s services are 
compatible with the lawyer’s professional responsibility, including: 

• The experience, reputation, and stability of the company; 
• Whether the terms of service include an agreement on how the company will handle 
confidential client information, including security measures employed by the company to 
safeguard information provided by the lawyer; and 
• Whether the terms of service clarify how information provided to the company will be retrieved 
by the lawyer or otherwise safely destroyed if not retrieved should the company go out of 
business, change ownership, or if services are terminated. 

2011 FEO 6; see Rule 5.3. A proposed ethics opinion from the Florida Bar on a lawyer’s use of 
AI adds that lawyers should “[d]etermine whether the provider retains information submitted by 
the lawyer before and after the discontinuation of services or asserts proprietary rights to the 
information” when determining whether a third-party company’s technological services are 
compatible with the lawyer’s duty of confidentiality. See Florida Bar Proposed Advisory 
Opinion 24-1 (published Nov. 13, 2023). 

Furthermore, this duty of reasonable care continues beyond initial selection of a service, 
program, or tool and extends throughout the lawyer’s use of the service. A lawyer should 
continuously educate herself on the selected technology and developments thereto—both 
individually and by “consult[ing] periodically with professionals competent in the area of online 
security”—and make necessary adjustments (including abandonment, if necessary) when 
discoveries are made that call into question services previously thought to be secure. 2011 FEO 
6. 
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The aforementioned considerations—including the consideration regarding ownership of 
information articulated by the Florida Bar opinion—are equally applicable to a lawyer’s 
selection and use of a third-party company’s AI service/program. Just as with any third-party 
service, a lawyer has a duty under Rule 5.3 to make reasonable efforts to ensure the third-party 
AI program or service is compatible with the lawyer’s professional responsibility, particularly 
with regards to the lawyer’s duty of confidentiality pursuant to Rule 1.6. Importantly, some 
current AI programs are publicly available to all consumers/users, and the nature of these AI 
programs are to retain and train itself based on the information provided by any user of its 
program. Lawyers should educate themselves on the nature of any publicly available AI program 
intended to be used in the provision of legal services, with particular focus on whether the AI 
program will retain and subsequently use the information provided by the user. Generally, and as 
of the date of this opinion, lawyers should avoid inputting client-specific information into 
publicly available AI resources. 

Inquiry #3: 

If a firm were to have an AI software tool initially developed by a third-party but then used the 
AI tool in-house using law firm owned servers and related infrastructure, does that change the 
data security requirement analysis in Opinion #2? 

Opinion #3: 

No. Lawyer remains responsible for keeping the information secure pursuant to Rule 1.6(c) 
regardless of the program’s location. While an in-house program may seem more secure because 
the program is maintained and run using local servers, those servers may be more vulnerable to 
attack because a lawyer acting independently may not be able to match the security features 
typically employed by larger companies whose reputations are built in part on security and 
customer service. A lawyer who plans to independently store client information should consult 
an information technology/cybersecurity expert about steps needed to adequately protect the 
information stored on local servers. 

Relatedly, AI programs developed for use in-house or by a particular law practice may also be 
derivatives of a single, publicly available AI program; as such, some of these customized 
programs may continue to send information inputted into the firm-specific program back to the 
central program for additional use or training. Again, prior to using such a program, a lawyer 
must educate herself on the nuances and operation of the program to ensure client information 
will remain protected in accordance with the lawyer’s professional responsibility. The list of 
considerations found in Opinion #2 offers a starting point for questions to explore when 
identifying, evaluating, and selecting a vendor. 

Inquiry #4: 

If a lawyer signs a pleading based on information generated from AI, is there variation from 
traditional or existing ethical obligations and expectations placed on lawyers signing pleadings 
absent AI involvement? 

Opinion #4: 

No. A lawyer may not abrogate her responsibilities under the Rules of Professional Conduct by 
relying upon AI. Per Rule 3.1, a lawyer is prohibited from bringing or defending “a proceeding, 
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or assert[ing] or controvert[ing] an issue therein, unless there is a basis in law and fact for doing 
so that is not frivolous[.]” A lawyer’s signature on a pleading also certifies the lawyer’s good 
faith belief as to the factual and legal assertions therein. See N.C. R. Civ. Pro. 11 (“The signature 
of an attorney...constitutes a certificate by him that he has read the pleading, motion, or other 
paper; that to the best of his knowledge, information, and belief formed after reasonable inquiry 
it is well grounded in fact and is warranted by existing law or a good faith argument for the 
extension, modification, or reversal of existing law, and that it is not interposed for any improper 
purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of 
litigation.”). If the lawyer employs AI in her practice and adopts the tool’s product as her own, 
the lawyer is professionally responsible for the use of the tool’s product. See Opinion #1. 

Inquiry #5: 

If a lawyer uses AI to assist in the representation of a client, is the lawyer under any obligation to 
inform the client that the lawyer has used AI in furtherance of the representation or legal services 
provided? 

Opinion #5: 

The answer to this question depends on the type of technology used, the intended product from 
the technology, and the level of reliance placed upon the technology/technology’s product. 
Ultimately, the attorney/firm will need to evaluate each case and each client individually. Rule 
1.4(b) requires an attorney to explain a matter to her client “to the extent reasonably necessary to 
permit the client to make informed decisions regarding the representation.” Generally, a lawyer 
need not inform her client that she is using an AI tool to complete ordinary tasks, such as 
conducting legal research or generic case/practice management. However, if a lawyer delegates 
substantive tasks in furtherance of the representation to an AI tool, the lawyer’s use of the tool is 
akin to outsourcing legal work to a nonlawyer, for which the client’s advanced informed consent 
is required. See 2007 FEO 12. Additionally, if the decision to use or not use an AI tool in the 
case requires the client’s input with regard to fees, the lawyer must inform and seek input from 
the client. 

Inquiry #6: 

Lawyer has an estate planning practice and bills at the rate of $300 per hour. Lawyer has 
integrated an AI program into the provision of legal services, resulting in increased efficiency 
and work output. For example, Lawyer previously spent approximately three hours drafting 
standard estate planning documents for a client; with the use of AI, Lawyer now spends only one 
hour preparing those same documents for a client. May Lawyer bill the client for the three hours 
of work that the prepared estate documents represent? 

Opinion #6: 

No, Lawyer may not bill a client for three hours of work when only one hour of work was 
actually experienced. A lawyer’s billing practices must be accurate, honest, and not clearly 
excessive. Rules 7.1, 8.4(c), and 1.5(a); see also 2022 FEO 4. If the use of AI in Lawyer’s 
practice results in greater efficiencies in providing legal services, Lawyer may enjoy the benefit 
of those new efficiencies by completing more work for more clients; Lawyer may not 
inaccurately bill a client based upon the “time-value represented” by the end product should 
Lawyer not have used AI when providing legal services. 
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Rather than billing on an hourly basis, Lawyer may consider billing clients a flat fee for the 
drafting of documents—even when using AI to assist in drafting—provided the flat fee charged 
is not clearly excessive and the client consents to the billing structure. See 2022 FEO 4. 

Relatedly, Lawyer may also bill a client for actual expenses incurred when employing AI in the 
furtherance of a client’s legal services, provided the expenses charged are accurate, not clearly 
excessive, and the client consents to the charge, preferably in writing. See Rule 1.5(b). Lawyer 
may not bill a general “administrative fee” for the use of AI during the representation of a client; 
rather, any cost charged to a client based on Lawyer’s use of AI must be specifically identified 
and directly related to the legal services provided to the client during the representation. For 
example, if Lawyer has generally incorporated AI into her law practice for the purpose of case 
management or drafting assistance upon which Lawyer may or may not rely when providing 
legal services to all clients, Lawyer may not bill clients a generic administrative fee to offset the 
costs Lawyer experiences related to her use of AI. However, if Lawyer employs AI on a limited 
basis for a single client to assist in the provision of legal services, Lawyer may charge those 
expenses to the client provided the expenses are accurate, not clearly excessive, and the client 
consents to the expense and charge, preferably in writing.  

Endnotes 
1. For a better understanding of the differences between extractive and generative AI, see Jake 
Nelson, Combining Extractive and Generative AI for New Possibilities, LexisNexis (June 6, 
2023), lexisnexis.com/community/insights/legal/b/thought-leadership/posts/combining-
extractive-and-generative-ai-for-new-possibilities (last visited January 10, 2024). 

2. For an overview of the state of AI as of the date of this opinion, see What is Artificial 
Intelligence (AI)?, IBM, ibm.com/topics/artificial-intelligence (last visited January 10, 2024). 
For information on how AI relates to the legal profession, see AI Terms for Legal Professionals: 
Understanding What Powers Legal Tech, LexisNexis (March 20, 2023), 
lexisnexis.com/community/insights/legal/b/thought-leadership/posts/ai-terms-for-legal-
professionals-understanding-what-powers-legal-tech (last visited January 10, 2024). 

3. John Villasenor, How AI Will Revolutionize the Practice of Law, Brookings Institution (March 
20, 2023), brookings.edu/articles/how-ai-will-revolutionize-the-practice-of-law/ (last visited 
January 10, 2024); Steve Lohr, AI is Coming for Lawyers Again, New York Times (April 10, 
2023), nytimes.com/2023/04/10/technology/ai-is-coming-for-lawyers-again.html (last visited 
January 10, 2024). 

4. Larry Neumeister, Lawyers Blame ChatGPT for Tricking Them Into Citing Bogus Case Law, 
AP News (June 8, 2023), apnews.com/article/artificial-intelligence-chatgpt-courts-
e15023d7e6fdf4f099aa 122437dbb59b (last visited January 10, 2024). 

5. In certain circumstances a lawyer may need to consult a client about employing AI in the 
provision of legal services to that client, see Opinion #5, below.  

The Ethics Committee welcomes feedback on the proposed opinion; feedback should be sent 
to ethicscomments@ncbar.gov. 
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NOTICE TO THE BAR 

LEGAL PRACTICE: PRELIMINARY GUIDELINES ON THE USE OF 

ARTIFICIAL INTELLIGENCE BY NEW JERSEY LA WYERS 

Artificial intelligence (AI) includes a variety of rapidly evolving 
technologies with significant capabilities as well as significant risks. In 
furtherance of its responsibility to uphold the highest level of professionalism 
among lawyers, the New Jersey Supreme Court seeks to balance the benefits of 
innovation while safeguarding against the potential harms of misuse. To that 
end, the Court here provides preliminary guidelines on the use of AI to support 
lawyers who practice in New Jersey and the clients who depend on those 
lawyers. 

Supreme Court Committee on AI and the Courts 

The Supreme Court Committee on Artificial Intelligence and the Courts, 
which includes private and public lawyers, as well as judges, Judiciary leaders, 
technologists, and experts in academia and media, recommended these initial 
guidelines to support lawyers in continuing to comply with the existing Rules 
of Professional Conduct (RPCs) and the Rules of Court. 

The attached preliminary guidelines are intended to inform and assist 
lawyers in navigating their ethical responsibilities in light of the current and 
anticipated effects of AI -- in particular generative AI -- on legal practice. 

Questions and Suggestions 

Lawyers with specific questions about their own prospective conduct 
related to the use of AI should continue to seek direction from the Attorney 
Ethics Hotline at (609) 815-2924 or in writing to Court-Use-of­
Al.mbx@njcourts.gov. As always, the identity of lawyers who pose such 
specific questions will remain confidential. However, the issues raised by 
such inquiries may inform the development of future, more detailed guidance 
regarding the ethical use of AI in the practice of law. 

While these interim guidelines are effective immediately, the Supreme 
Court also invites comments and questions on the use of AI in legal practice, 
including suggestions of potential use cases for lawyers and the courts. 

1 
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AMERICAN BAR ASSOCIATION 
ADOPTED BY THE HOUSE OF DELEGATES 

FEBRUARY 6, 2023 
 

RESOLUTION 
 
RESOLVED, That the American Bar Association urges organizations that design, 
develop, deploy, and use artificial intelligence (“AI”) systems and capabilities to follow 
these guidelines: 
 

1) Developers, integrators, suppliers, and operators (“Developers”) of AI systems 
and capabilities should ensure that their products, services, systems, and 
capabilities are subject to human authority, oversight, and control; 
 

2) Responsible individuals and organizations should be accountable for the 
consequences caused by their use of AI products, services, systems, and 
capabilities, including any legally cognizable injury or harm caused by their 
actions or use of AI systems or capabilities, unless they have taken reasonable 
measures to mitigate against that harm or injury; and  

 
3) Developers should ensure the transparency and traceability of their AI products, 

services, systems, and capabilities, while protecting associated intellectual 
property,  by documenting key decisions made with regard to the design and risk 
of the data sets, procedures, and outcomes underlying their AI products, 
services, systems and capabilities. 

 
FURTHER RESOLVED, That the American Bar Association urges Congress, federal 
executive agencies, and State legislatures and regulators, to follow these guidelines in 
legislation and standards pertaining to AI.  
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1 

REPORT 
 

I. LEGAL ISSUES WITH AI  
 
Artificial Intelligence (“AI”) systems and capabilities create significant new opportunities 
for technological innovation and efficiencies to benefit our society, but they also raise 
new legal and ethical questions. AI enables computers and other automated systems to 
perform tasks that have historically required human cognition, such as drawing 
conclusions and making predictions.1 AI systems operate at much faster speeds than 
humans.2  
 
With AI and machine learning (ML)3 already changing the way in which society 
addresses economic and national security challenges and opportunities, these 
technologies must be developed and used in a trustworthy and responsible manner. As 
private sector organizations and governments move rapidly to design, develop, deploy, 
and use AI systems and capabilities,4 now is a critical time for the American Bar 
Association (ABA) to articulate principles that are essential to ensuring that AI is 
developed and deployed in accordance with the law and well-accepted legal standards. 
5 

 
1 AI is not a single piece of hardware or software, but rather a constellation of technologies that give a 
computer system the ability to solve problems and to perform tasks that would otherwise require human 
intelligence. National Security Commission on Artificial Intelligence (NSCAI), Final Report, Artificial 
Intelligence in Context, pages 31-40, https://www.nscai.gov/ [hereinafter “NSCAI Final Report”]. 
National Artificial Intelligence Research and Development Strategic Plan: 2019 Update (Nov. 12, 2020), 
https://catalog.data.gov/dataset/the-national-artificial-intelligence-research-and-development-strategic-
plan-2019-update. 
 
According to the National Institute of Standards and Technology (NIST), AI is:  

(1) A branch of computer science devoted to developing data processing systems that performs 
functions normally associated with human intelligence, such as reasoning, learning, and self-
improvement. 
(2) The capability of a device to perform functions that are normally associated with human 
intelligence such as reasoning, learning, and self-improvement. 

NIST U.S. Leadership in AI: A Plan for Federal Engagement in Developing Technical Standards and 
Related Tools (Aug. 2019), 
https://www.nist.gov/system/files/documents/2019/08/10/ai standards fedengagement plan 9aug2019.p
df.  
2 U.S. Government Accountability Office (GAO), Artificial Intelligence: Status of Developing and Acquiring 
Capabilities for Weapons Systems, GAO-22-104765 (Feb. 2022), https://www.gao.gov/assets/gao-22-
104765.pdf. [hereinafter “GAO AI Report.”] 
3 Championing ethical and responsible machine learning through open-source best practices, THE 
FOUNDATION FOR BEST PRACTICES IN MACHINE LEARNING, v. 1.0.0 (May 21, 2021), 
https://www.nist.gov/system/files/documents/2021/08/18/ai-rmf-rfi-0010-attachment3.pdf.  
4 NSCAI Final Report at 28, supra note 1. (“We now know the uses of AI in all aspects of life will grow and 
the pace of innovation will accelerate.”) 
5 This Resolution does not purport to alter lawyers’ obligations under applicable rules of professional 
conduct. Lawyers may wish to consider the issues raised in Daniel W. Linna Jr. and Wendy J. Muchma, 
Ethical Obligations to Protect Client Data when Building Artificial Intelligence Tools: Wigmore Meets AI 
(Oct. 2, 2020), 
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Fundamental concepts such as accountability, transparency, and traceability play an 
important role in ensuring the trustworthiness of AI systems. These concepts also play 
key roles in our legal system.6 This Resolution presents guidance on how the legal 
system and its participants, including attorneys, regulators, and stakeholders, such as  
developers, integrators, suppliers, and operators (“developers”) of AI systems and 
capabilities, should assess these fundamental issues with AI. It states that in the context 
of AI, individual and enterprise accountability and human authority, oversight, and 
control are required and it is not appropriate to shift legal responsibility to a computer or 
an “algorithm” rather than to responsible people and other legal entities.  
 
This Resolution will ensure that courts and participants in the legal process have the 
capacity to evaluate and resolve legal questions and disputes by specifying the 
essential information that must be included in the design, development, deployment, 
and use of AI to ensure transparency and traceability. 
 
By focusing on these principles related to AI, this Resolution will help to ensure that 
accountability, transparency, and traceability are built into AI products, services, 
systems, and capabilities “by design” from the beginning of the development process. 
Following the proposed guidelines will enhance AI by maximizing the benefits from the 
use of AI in a trustworthy and responsible manner and help to minimize the risks. 
 
Further, the Resolution urges Congress, federal executive agencies, and State 
legislatures and regulators to follow the guidelines in legislation and standards 
pertaining to AI.  
 

II. OVERVIEW OF AI 
 
AI holds great potential to bring innovation and efficiency across a number of industry 
sectors. New AI-enabled systems are benefitting many parts of society and the 
economy, from commerce and healthcare to transportation and cybersecurity. Consider 
just a few examples of recent AI innovations: 
 

· Artificial intelligence is being deployed as a dialog agent for customer service. 
Several of these efforts have passed the Turing test – the eponymous idea 
developed by early computer pioneer Alan Turing which posited that the true test 

 
https://www.americanbar.org/groups/professional responsibility/publications/professional lawyer/27/1/eth
ical-obligations-protect-client-data-when-building-artificial-intelligence-tools-wigmore-meets-ai/.  
Risks to protect client confidentiality are present in the latest AI-augmented capabilities such as 
ChatGPT, and are heightened if counsel is unaware of the ways such capabilities involve human 
reviewers:  

“Ethical concerns arise because the conversations that happen within ChatGPT are not merely an 
exchange between a user and a computer program—humans are reviewing these ChatGPT 
conversations.”  

Foster J. Sayers, ChatGPT and Ethics:  Can Generative AI Break Privilege and Waive Confidentiality, 
NYLJ (January 31, 2023), p. 3. 
6 Other important legal issues with AI have been identified, such as intellectual property infringement, 
algorithmic bias, access to justice, fairness in decision-making, discrimination, unfairness, and privacy 
and data protection/ cybersecurity. These issues may be appropriate for future ABA resolutions. 
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of computer intelligence will be met when individuals cannot tell the difference 
between a computer and a human interaction; 
 

· Self-driving cars are under wide development by virtually every major 
manufacturer in the world (as well as most of the larger tech companies). While 
they are still in the testing stage, there is every reason to anticipate that geo-
fenced cars will be on the market within 5-10 years; 
 

· The AI product named Watson defeated the human champion in a game of 
Jeopardy and one named Alpha Go defeated the world Go champion; 
 

· A system known as Deep Patient is now being deployed, successfully, as a 
diagnostic assistant to clinicians in a hospital setting, helping them make 
improved diagnoses in difficult cases. It is capable of predicting the onset of 
certain psychological diseases like schizophrenia in situations where the 
symptoms are not apparent to human clinicians; 
 

· An artwork created by AI recently sold for over $400,000 at auction;  
 

· More than two years ago a TV station in China began using an AI-powered 
announcer as the news anchor;  
 

· Recent tests of autonomous self-directed weapons systems have successfully 
demonstrated that military systems can identify and target adversaries without 
human intervention; and 
 

· New AI programs that go by the generic name of Deep Fakes can create fake 
video that can be virtually indistinguishable from reality.  

 
Recently, governments and other organizations have been working on proposed AI 
governance frameworks and principles with the goal of mitigating the risks that can 
result through implementation of AI systems and capabilities. For example, NIST has 
developed an AI Risk Management Framework to provide guidance regarding the 
trustworthiness of AI systems.7 Specifically, the framework is intended to help 
incorporate trustworthiness considerations into the design, development, use, and 
evaluation of AI systems, and it highlights accountability and transparency as two key 
guiding principles.”8   
 
The White House Office of Science and Technology Policy (OSTP) has acknowledged 
the “extraordinary promise of AI” as well as its pitfalls, and the need to “advance 
development, adoption, and oversight of AI in a manner that aligns with our democratic 

 
7 NIST AI Risk Management Framework, (AI RMF 1.0) NIST AI 100-1 (Jan. 2023), 
https://www.nist.gov/itl/ai-risk-management-framework [hereinafter “NIST AI Risk Management 
Framework”]. 
8 Id. at 13. 
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values.”9 In recognition of the importance of ensuring that the American public has 
appropriate protections in the age of AI, OSTP released its Blueprint for an AI Bill of 
Rights “for building and deploying automated systems that are aligned with democratic 
values and protect civil rights, civil liberties, and privacy.” 10 OSTP explained: 
 

Our country should clarify the rights and freedoms we expect data-driven 
technologies to respect. What exactly those are will require discussion, but here 
are some possibilities: your right to know when and how AI is influencing a 
decision that affects your civil rights and civil liberties; your freedom from being 
subjected to AI that hasn’t been carefully audited to ensure that it’s accurate, 
unbiased, and has been trained on sufficiently representative data sets; your 
freedom from pervasive or discriminatory surveillance and monitoring in your 
home, community, and workplace; and your right to meaningful recourse if the 
use of an algorithm harms you.11 

 
III. ACCOUNTABILITY AND HUMAN OVERSIGHT, AUTHORITY, AND CONTROL 

 
The ABA urges organizations that design, develop, deploy, and use AI systems and 
capabilities to follow these guidelines: 
 

· Developers, integrators, suppliers, and operators (“developers”) of AI systems 
and capabilities should ensure that their products, services, systems, and 
capabilities are subject to human authority, oversight, and control. 

 
· Responsible individuals and enterprises should be accountable for the 

consequences caused by their use of AI products, services, systems, and 
capabilities, including any legally cognizable injury or harm caused by their use, 
unless they have taken reasonable measures to mitigate against that harm or 
injury. 

 
Accountability and human authority, oversight and control are closely interrelated legal 
concepts. In the context of AI, they present key concerns, given that AI is increasingly 
being used in a variety of contexts to make decisions that can significantly impact 

 
9 L. Parker and R. Richardson, OSTP’s Continuing Work on AI Technology and Uses That Can Benefit Us 
All, OSTP Blog (Feb. 3, 2022), https://www.whitehouse.gov/ostp/news-updates/2022/02/03/ostps-
continuing-work-on-ai-technology-and-uses-that-can-benefit-us-all/.  
10 White House Office of Science and Technology Policy (OSTP), Blueprint for an AI Bill of Rights: Making 
Automated Systems Work for the American People (October 2022), https://www.whitehouse.gov/wp-
content/uploads/2022/10/Blueprint-for-an-AI-Bill-of-Rights.pdf. The Blueprint focuses on five principles for 
automated decision-making systems: (1) Safe and effective systems; (2) Algorithmic discrimination 
protections; (3) Data privacy; (4) Notice and explanation; and (5) Human alternatives, consideration and 
fallback. 
11 E. Lander & A. Nelson, ICYMI: WIRED (Opinion): Americans Need a Bill of Rights For An AI-Powered 
World, OTSP Blog (Oct. 22, 2022), https://www.whitehouse.gov/ostp/news-updates/2021/10/22/icymi-
wired-opinion-americans-need-a-bill-of-rights-for-an-ai-powered-world/.  
See, Ben Winters, AI Bill of Rights Provides Actionable Instructions for Companies, Agencies, and 
Legislators, EPIC (Oct. 11, 2022), https://epic.org/ai-bill-of-rights-leaves-actionable-instructions-for-
companies-agencies-and-legislators/. 
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people’s lives, including evaluating applicants for jobs, determining who receives access 
to loans, assessing criminal defendants’ likelihood of being a repeat offender in 
connection with bail proceedings, screening rental applicants, and determining how self-
driving cars should navigate through complex traffic and driving situations.  
 
The Defense Advanced Research Projects Agency (DARPA) recently announced that it 
is starting a program to evaluate the use of AI to make complex decisions in modern 
military operations. DARPA explained that this In the Moment (ITM) program “aims to 
evaluate and build trusted algorithmic decision-makers for mission-critical Department 
of Defense (DoD) operations.”12   
 
Various organizations have recognized the importance of accountability with AI 
systems.  In its AI Risk Management Framework (AI RMF 1.0), NIST stated that:  
 

Organizations need to establish and maintain the appropriate accountability 
mechanisms, roles and responsibilities, culture, and incentive structures for risk 
management to be effective. … 
 
Trustworthy AI depends upon accountability.  Accountability presupposes 
transparency.  Transparency reflects the extent to which information about an AI 
system and its outputs is available to individuals interacting with such a system – 
regardless of whether they are even aware that they are doing so. … 
 
When consequences are severe, such as when life and liberty are at stake, AI 
developers and deployers should consider proportionally and proactively 
adjusting their transparency and accountability practices.13 

 
The Organization for Economic Cooperation and Development (OECD) Principles for AI 
includes Principle 1.5 on Accountability, which provides:  
 

Organizations and individuals developing, deploying or operating AI systems 
should be held accountable for their proper functioning in line with the OECD’s 
values-based principles for AI.14  

 
Australia has issued a voluntary framework of eight AI Ethics Principles which includes 
accountability, stating:  
 

People responsible for the different phases of the AI system lifecycle should be 
identifiable and accountable for the outcomes of the AI systems, and human 
oversight of AI systems should be enabled.15  

 
12 Developing Algorithms That Make Decisions Aligned With Human Expert, DARPA Notice (March 3, 
2022), https://www.darpa.mil/news-events/2022-03-03. 
13  NIST AI Risk Management Framework, at 9, 15, and 16, supra note 7, 
14  OECD AI Principles, https://oecd.ai/en/dashboards/ai-principles/P7. [hereinafter “OECD AI Principles.“] 
15  Australia’s AI Ethics Principles, Principles at a Glance,  
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In addition, large technology companies have also recognized the importance of 
accountability with regard to their AI products. For example, one of Microsoft’s Six 
Principles for Responsible AI is accountability: “people should be accountable for AI 
systems.”16 Similarly, Google includes accountability in its Objectives for AI 
Applications, and states that AI should “be accountable to people. We will design AI 
systems that provide appropriate opportunities for feedback, relevant explanations, and 
appeal. Our AI technologies will be subject to appropriate human direction and 
control.”17 
 
Human accountability is of particular importance given that with ML, a subset of AI, 
computers are able to learn from data sets without being given explicit instructions from 
humans. Instead, the computer model learns from experience and trains itself to find 
patterns and make predictions.18 There has been widespread recognition of the critical 
role that humans should play in overseeing and implementing AI systems that are 
making such important decisions. For example, the term “human-centered artificial 
intelligence” has been used to describe the view that AI systems “must be designed with 
awareness that they are part of a larger system consisting of human stake-holders, 
such as users, operators, clients, and other people in close proximity.”19  
 
Accountability is important given the increasing concern about understanding AI 
decision-making and ensuring fairness in AI models, including with regard to the 
potential discriminatory impact of certain AI systems. For example, Amazon started a 
program to automate hiring by using an algorithm to review resumes. However, the 
program had to be discontinued after it was discovered that it discriminated against 
women in certain technical positions, such as software engineer, because the software 
analyzed the credentials of its existing employee base, which was predominantly 
male.20 In addition, researchers found a gender and skin-type bias with commercial 
facial analysis programs, with an error rate of 0.8 percent for light-skinned men, versus 
34.7 for dark-skinned women.21   
 
There have been recent efforts to prohibit AI systems from violating anti-discrimination 
and privacy laws. For example, the Equal Employment Opportunity Commission 
(EEOC) launched an initiative to ensure that AI used in hiring and other employment 

 
https://www.industry.gov.au/data-and-publications/australias-artificial-intelligence-ethics-
framework/australias-ai-ethics-principles.  
16 Microsoft Responsible AI principles in practice, https://www.microsoft.com/en-us/ai/responsible-
ai?activetab=pivot1%3aprimaryr6, [hereinafter “Microsoft Responsible AI Principles”]. 
17  Google AI Principles, https://ai.google/principles/. 
18 S. Brown, Machine Learning Explained, MIT Management: Ideas Made to Matter (April 21, 2021), 
https://mitsloan.mit.edu/ideas-made-to-matter/machine-learning-explained. 
19  M. Riedl, Human-Centered Artificial Intelligence and Machine Learning, arXiv:1901.11184[cs.AI]. 
20 J. Dastin, Amazon Scraps Secret AI Recruiting Tool That Shows Bias Against Women, Reuters (Oct. 
10, 2018), https://www.reuters.com/article/us-amazon-com-jobs-automation-insight/amazon-scraps-
secret-ai-recruiting-tool-that-showed-bias-against-women-idUSKCN1MK08G.  
21 L. Hardesty, Study Finds Gender and Skin-Type Bias in Commercial Artificial Intelligence Systems, MIT 
NEWS (Feb. 11, 2018), https://news.mit.edu/2018/study-finds-gender-skin-type-bias-artificial-intelligence-
systems-021.  
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decisions does not violate anti-discrimination laws.22 New York City passed a new law 
to take effect in 2023 that prohibits the use of AI machine learning products in hiring and 
promotion decisions unless the tools have first been audited for bias.23 In 2018, 
California passed the California Consumer Privacy Act (CCPA), a consumer protection 
law intended to protect the privacy of California residents. In 2020, it passed the 
California Privacy Rights Act (CPRA), amending the CCPA to add measures including 
the right to limit use and disclosure of sensitive personal information and the right to 
obtain information about how companies use automated decision-making technology.24 
In addition, questions have also been raised about the protection of privacy because of 
the processing of personal data in AI systems.25 
 
Existing laws and regulations can be used to prevent potential violations of anti-
discrimination and privacy laws by AI systems. For example, Federal Trade 
Commission (FTC) Commissioner Rebecca Kelly Slaughter explained her view that the 
FTC’s existing tools, including section 5 of the FTC Act, the Equal Credit Opportunity 
Act, the Fair Credit Reporting Act, and the Children’s Online Privacy Protection Act, can 
and should be used to protect consumers against algorithmic harms.26   
 
In light of the need to ensure compliance with laws and regulations being used to 
prevent harms from AI systems, it is essential that the humans and enterprises with 
responsibility for these AI systems be held accountable for the consequences of the 
uses of these systems.  
 
Under our legal system, in order to be held accountable, an entity must have a specific 
legal status that allows it to be sued, such as being an individual human or a 
corporation. On the other hand, property, such as robots or algorithms, does not have a 
comparable legal status.27 Thus, it is important that legally recognizable entities such as 
humans and corporations be accountable for the consequences of AI systems, including 
any legally cognizable injury or harm that their actions or those of the AI systems or 

 
22 EEOC Artificial Intelligence and Algorithmic Fairness Initiative (2021), https://www.eeoc.gov/ai; EEOC 
The Americans with Disabilities Act and the Use of Software, Algorithms, and Artificial Intelligence to 
Assess Job Applicants and Employees, https://www.eeoc.gov/laws/guidance/americans-disabilities-act-
and-use-software-algorithms-and-artificial-intelligence. 
23 N. Lee and S. Lai, Why New York City Is Cracking Down on AI in Hiring, BROOKINGS TECHTANK (Dec. 
20, 2021), https://www.brookings.edu/blog/techtank/2021/12/20/why-new-york-city-is-cracking-down-on-
ai-in-hiring/.  
24 B. Justice, CPRA Countdown: It’s Time to Brush Up on California’s Latest Data Privacy Law, NATIONAL 
LAW REVIEW (Dec. 18, 2021), https://www.natlawreview.com/article/cpra-countdown-it-s-time-to-brush-
california-s-latest-data-privacy-law.  
25 C. Tucker, Privacy, Algorithms and Artificial Intelligence, in The Economics of Artificial Intelligence: An 
Agenda, NATIONAL BUREAU OF ECONOMIC RESEARCH (2019), https://www.nber.org/books-and-
chapters/economics-artificial-intelligence-agenda/privacy-algorithms-and-artificial-intelligence.  
26 R. Slaughter, Algorithms and Economic Justice, ISP DIGITAL FUTURE WHITEPAPER & YALE JOURNAL OF 
LAW & TECHNOLOGY SPECIAL PUBLICATION (Aug. 2021) 
27 Michalski, Roger (2018), How to Sue a Robot, UTAH LAW REVIEW: Vol. 2018: No. 5, Article 3, 
https://dc.law.utah.edu/ulr/vol2018/iss5/3.  
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capabilities cause to others, unless they have taken reasonable measures to mitigate 
against that harm or injury.28  
 

IV. TRANSPARENCY AND TRACEABILITY 
 

The ABA urges organizations that design, develop, deploy, and use artificial intelligence 
(“AI”) products, services, systems and capabilities to follow this guideline: 
 

· Developers should ensure the transparency and traceability of their AI products, 
services, systems, and capabilities, while protecting associated intellectual 
property, by documenting key decisions made with regard to the design and risk 
of the data sets, procedures, and outcomes underlying their AI products, 
services, systems, and capabilities. 
 

A.  Transparency 
 
In the context of AI, transparency is about responsible disclosure to ensure that people 
understand when they are engaging with an AI system, product, or service and enable 
those impacted to understand the outcome and be able to challenge it if appropriate.29 
NIST stated that “explainable AI” is one of several properties that characterize trust in AI 
systems.30 
 

 
28 In developing rules of liability, the supplier/component part doctrine would apply. Under that doctrine, 
the manufacturer of a non-defective component is not liable for harm caused by a defect in a larger 
system sold by a manufacturer into which the component was integrated. 
29 OEDC adopted Transparency and Explainability Principle 1.3 that states: 
AI Actors should commit to transparency and responsible disclosure regarding AI systems. To this end, 
they should provide meaningful information, appropriate to the context, and consistent with the state of 
art:  

· to foster a general understanding of AI systems,  
· to make stakeholders aware of their interactions with AI systems, including in the workplace,  
· to enable those affected by an AI system to understand the outcome, and,  
· to enable those adversely affected by an AI system to challenge its outcome based on plain and 

easy-to-understand information on the factors, and the logic that served as the basis for the 
prediction, recommendation or decision. 

 OECD AI Principles, supra note 12. 
30 NIST Artificial Intelligence, https://www.nist.gov/artificial-intelligence; NIST Four Principles of 
Explainable Artificial Intelligence, NIST Interagency/Internal Report (NISTIR) - 8312, 
https://doi.org/10.6028/NIST.IR.8312. 
Four principles of explainable AI – for judging how well AI decisions can be explained: 

· Explanation – AI systems should deliver accompanying evidence or reasons for all their outputs. 
· Meaningful – Systems should provide explanations that are meaningful or understandable to 

individual users. 
· Explanation Accuracy – The explanation correctly reflects the system’s process for generating the 

output. 
· Knowledge Limits – The system only operates under conditions for which it was designed or 

when the system reaches a sufficient confidence in its output. (The idea is that if a system has 
insufficient confidence in its decision, it should not supply a decision to the user.) 

See, https://www.nist.gov/artificial-intelligence/ai-fundamental-research-explainability.  

000167



604 
 

9 

Lack of transparency with AI can negatively affect individuals who are denied jobs, 
refused loans, refused entry or are deported, imprisoned, put on no-fly lists or denied 
benefits. They are often not informed of the reasons other than the decision was 
processed using computer software. Human rights principles that may be impacted are 
rights to a fair trial and due process, effective remedies, social rights and access to 
public services, and rights to free elections. 31  
 
OECD has explained that the term transparency carries multiple meanings:  

 
In the context of this Principle [1.3], the focus is first on disclosing when AI is 
being used (in a prediction, recommendation or decision, or that the user is 
interacting directly with an AI-powered agent, such as a chatbot). Disclosure 
should be made with proportion to the importance of the interaction. The growing 
ubiquity of AI applications may influence the desirability, effectiveness or 
feasibility of disclosure in some cases.  
 
Transparency further means enabling people to understand how an AI system is 
developed, trained, operates, and deployed in the relevant application domain, 
so that consumers, for example, can make more informed choices. Transparency 
also refers to the ability to provide meaningful information and clarity about what 
information is provided and why. Thus transparency does not in general extend 
to the disclosure of the source or other proprietary code or sharing of proprietary 
datasets, all of which may be too technically complex to be feasible or useful to 
understanding an outcome. Source code and datasets may also be subject to 
intellectual property, including trade secrets.  
 
An additional aspect of transparency concerns facilitating public, multi-
stakeholder discourse and the establishment of dedicated entities, as necessary, 
to foster general awareness and understanding of AI systems and increase 
acceptance and trust.  

 
Numerous organizations around the world have developed AI principles. A researcher 
who reviewed them reported that “[f]eatured in 73/84 sources, transparency is the most 
prevalent principle in the current literature.”32 Varied terminology is used to express this 
concept of transparency, comprising efforts to increase explainability, interpretability, 
intelligibility or other acts of communication and disclosure.  

 
31 Rowena Rodrigues, Legal and human rights issues of AI: Gaps, challenges and vulnerabilities, 
JOURNAL OF RESPONSIBLE TECHNOLOGY, Vol. 4, Dec. 2020, 100005, 
https://doi.org/10.1016/j.jrt.2020.100005. 
32 Anna Jobin, et. al., Artificial Intelligence: the global landscape of ethics guidelines, HEALTH ETHICS & 
POLICY LAB, ETH Zurich, 8092 Zurich, Switzerland (2019), https://www.researchgate.net/profile/Anna-
Jobin/publication/334082218 Artificial Intelligence the global landscape of ethics guidelines/links/5d1
9ec7d299bf1547c8d2be8/Artificial-Intelligence-the-global-landscape-of-ethics-
guidelines.pdf?origin=publication detail.  
European Union member state reports on AI can be found at https://futurium.ec.europa.eu/en/european-
ai-alliance/pages/official-documents-and-reports. 
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Intelligibility can uncover potential sources of unfairness, help users decide how much 
trust to place in a system, and generally lead to more usable products. It also can 
improve the robustness of AI systems by making it easier for data scientists and 
developers to identify and fix bugs.33 
 
The FTC published guidance regarding the commercial use of AI technology, 
acknowledging that while AI has significant positive potential, it also presents negative 
risks, such as unfair or discriminatory outcomes or the entrenchment of existing 
disparities.34 The FTC urged companies to: 
 

· Be transparent with consumers; 
· Explain how algorithms make decisions; 
· Ensure that decisions are fair, robust, and empirically sound; and 
· Hold themselves accountable for compliance, ethics, fairness and non-

discrimination. 
 

B. Traceability 
 
It is important to ensure that the complex processes in data science — from data 
processing through modeling to deployment in production — can be documented in a 
way that is understood easily.35 Traceability is considered a key requirement for 
trustworthy AI. It would allow companies to better understand the entire reasoning 
process, and builds trust with AI implementations.36 
 
According to NIST, “[t]rustworthy AI refers to AI capabilities that exhibit characteristics 
such as resilience, security, and privacy so that relevant people can adopt them without 
fear.”37 An AI capability must be traceable, meaning that it is developed and deployed 
such that relevant personnel possess an appropriate understanding of the technology, 
development processes, and operational methods applicable to AI capabilities, including 

 
33 Microsoft Responsible AI principles, supra note 14. Microsoft Research Collection: Research 
Supporting Responsible AI (April 13, 2020), https://www.microsoft.com/en-us/research/blog/research-
collection-research-supporting-responsible-ai/.  
34 FTC Using Artificial Intelligence and Algorithms (April 8, 2020), https://www.ftc.gov/business-
guidance/blog/2020/04/using-artificial-intelligence-algorithms; FTC, Aiming for truth, fairness, and equity 
in your company’s use of AI (April 19, 2021), https://www.ftc.gov/business-guidance/blog/2021/04/aiming-
truth-fairness-equity-your-companys-use-ai.  
35 Andreas Gödde, Traceability for Trustworthy AI: A Review of Models and Tools, SAS, 
https://www.mdpi.com/2504-2289/5/2/20/htm.  
https://blogs.sas.com/content/hiddeninsights/2018/03/12/interpretability-traceability-clarity-ai-mandate/.  
See, Association for Computing Machinery, Outlining Traceability: A Principle for Operationalizing 
Accountability in Computing Systems, FAccT '21: Proceedings of the 2021 ACM Conference on Fairness, 
Accountability, and Transparency (March 2021), pages 758–771, 
https://dl.acm.org/doi/10.1145/3442188.3445937.  
36 Sanjay Srivastava, The path to explainable AI, CIO (May 21, 2018), 
https://www.cio.com/article/221668/the-path-to-explainable-ai.html.  
37 NIST, Draft –Taxonomy of AI Risk (Oct. 2021), 
https://www.nist.gov/system/files/documents/2021/10/15/taxonomy AI risks.pdf; see GAO AI Report, 
supra note 2. 
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with transparent and auditable methodologies, data sources and design procedures and 
documentation.38  
 

C.  Documenting key decisions made with regard to the design and risk of 
the data sets, procedures, and outcomes. 

 
As AI algorithms become more complex, the need for greater transparency grows. 
Experts are developing software tools that will address the “black box” problem39 – not 
knowing how algorithms arrive at their final output – by analyzing complex AI systems 
and documenting how the system processes information, answers questions, and 
provides results.40 
 
Traceability is related to the need to maintain a complete account of the provenance of 
data, processes, and artifacts involved in the production of an AI model – and it should 
encompass all elements of an AI system, product or service, namely the data, the 
system, and the business model. It requires documentation of the data sets, 
procedures, and outcomes for the AI system or capability.41   
 
Practical Considerations – In establishing traceability for AI products, services, systems, 
and capabilities, developers should create contemporaneous records that document key 
decisions made with regard to the design and risk of the AI data sets. This means using 
automated tools when appropriate and available, or otherwise using documentation 
techniques (online or manual) appropriate for the software development lifecycle and for 

 
38 The Department of Defense (DoD) adopted 5 Principles of Artificial Intelligence Ethics that commits the 
Department to this principle of traceability. U.S. Department of Defense, 5 Principles of Artificial 
Intelligence Ethics, https://www.defense.gov/News/News-Stories/Article/Article/2094085/dod-adopts-5-
principles-of-artificial-intelligence-ethics/. See AI Principles: Recommendations on the Ethical Use of 
Artificial Intelligence by the Department of Defense, Defense Innovation Board, available at 
https://media.defense.gov/2019/Oct/31/2002204458/-1/-
1/0/DIB AI PRINCIPLES PRIMARY DOCUMENT.PDF.  
Similarly, the Principles of Artificial Intelligence Ethics for the Intelligence Community38 provide: 

Transparent and Accountable – We will provide appropriate transparency to the public and our 
customers regarding our AI methods, applications, and uses within the bounds of security, 
technology, and releasability by law and policy, and consistent with the Principles of Intelligence 
Transparency for the IC. We will develop and employ mechanisms to identify responsibilities and 
provide accountability for the use of AI and its outcomes. 

39 Cliff Kuang, Can A.I. Be Taught to Explain Itself? THE NEW YORK TIMES MAGAZINE (Nov. 21, 2017),  
https://www.nytimes.com/2017/11/21/magazine/can-ai-be-taught-to-explain-itself.html 
40 Neil Savage, Breaking into the black box of artificial intelligence: Scientists are finding ways to explain 
the inner workings of complex machine-learning models, NATURE (Mar. 29, 2022),  
https://www.nature.com/articles/d41586-022-00858-1.  
41 The assessment for traceability includes: 

· Procedures: Methods used for designing and developing the algorithmic system: how the 
algorithm was trained, which input data was gathered and selected, and how this occurred. 

· Data: Methods used to test and validate the algorithmic system: information about the data used 
to test and validate. 

· Outcomes: The outcomes of the algorithms or the subsequent decisions taken on the basis of 
these outcomes, as well as other potential decisions that would result from different cases (e.g., 
for other subgroups of users). 
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conducting AI risk assessments. Computer scientists are developing data models and 
tools to fully document data, procedures and outcomes for AI systems. They enable 
some form of automated repetition of the construction of the artifacts.42  
 
Examples of the types of key decisions to be documented throughout the AI lifecycle 
include: 
 

· Business – business-oriented requirements, expected uses and outcomes, key 
performance features (including when AI is used or relied upon in decision 
making). Human control over the selection of inputs and generation of outputs in 
order to reduce the risks of unintended adverse consequences. 

· Data – types, quantities, and sources of data to be used in training the AI 
systems and capabilities; modeling, analysis, evaluation.43 

· AI risk assessment – risks assessed, unintended bias, or hazardous use. 
· Cybersecurity risks – risks of unauthorized access to, and compromise of the 

integrity of, the AI algorithms, software, training data, and/or model. 
· Design and development – key design trade-offs, risks mitigated by the design. 

Review of algorithm(s), software code and the AI model. 
· Testing – involvement of humans with detailed understanding of AI processes 

and industry domain issues. Testing of implementing software, model with data 
sets, and adjustments and correction of errors. Problems observed in generating 
desired outputs. Performance deficiencies, malfunctions, unintended outputs, 
and discovered risks observed. 

· Deployment 
· Developers should respond promptly to avert or mitigate AI risks that are 

identified at any point in the AI system/product life cycle. 
 
In the event of a gap between actual and desired performance with an AI system, 
capability, product, or service, recurring errors or failures with specific processes and 
undesirable events reoccurring, traceability will enable root cause analysis, a process 
for understanding 'what happened' and solving a problem through looking back and 
drilling down to find out 'why it happened' in the first place. Then, looking to rectify the 
issue(s) so that it does not happen again, or reduce the likelihood that it will happen 
again.44 
 
The many benefits of root cause analysis include reducing risk and preventing recurring 
failures, improving performance, as well as the potential for cost reduction. It provides a 
logical approach to problem solving using data that already exist and a learning process 

 
42 Traceability for Trustworthy AI: A Review of Models and Tools, https://www.mdpi.com/2504-
2289/5/2/20/htm.  
43 The key is to fully understand the data’s behavior. Best practices include documenting assumptions 
around completeness of the data, addressing data biases, and reviewing new rules identified by the 
machine before implementing. If AI is being used to identify anomalies, companies can put checks and 
balances in place to manually test and determine if the results make sense.  
44 Chartered Institute of Internal Auditors, Root Cause Analysis (Sept. 22, 2020), 
https://www.iia.org.uk/resources/delivering-internal-audit/root-cause-analysis?downloadPdf=true.  
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for better understanding of relationships, causes and effect, and solutions. The process 
should lead to more robust AI systems and capabilities.  
 
V. EXISTING ABA POLICY 
 
The ABA House of Delegates passed two Resolutions that address AI. This 
Resolution builds on and is consistent with those existing ABA policies.  
   

· ABA urges courts and lawyers to address the emerging ethical and legal issues 
related to the usage of artificial intelligence (“AI”) in the practice of law, including 
(1) bias, explainability, and transparency of automated decisions made by AI; (2) 
ethical and beneficial usage of AI; and (3) controls and oversight of AI and the 
vendors that provide AI. 19A112. 
 

· ABA urges federal, state, local, territorial and tribal governments to:  
o Ensure due process and refrain from using pretrial risk assessment tools 

unless the data supporting the risk assessment is transparent, publicly 
disclosed, and validated; and  

o Recognize that an individual’s criminal history and other criteria may reflect 
structurally biased application of laws, policies or practices, as well as 
conscious or unconscious bias. 22M700. 
 

VI. CONCLUSION 
 
This Resolution addresses important legal issues concerning AI by focusing on the 
principles of accountability, transparency and traceability. It states that in the context of 
AI, human and enterprise accountability and human authority, oversight, and control are 
required and it is not appropriate to shift legal responsibility to a computer or an 
“algorithm” rather than to responsible people and other legal entities. 

  
It will ensure that courts and participants in the legal process have the capacity to 
evaluate and resolve legal questions and disputes by specifying the essential 
information that must be included in the design, development, deployment, and use of 
AI to ensure transparency and traceability. Passage of this Resolution will enhance AI 
by maximizing the benefits from the use of AI in a trustworthy and responsible manner 
and help to minimize the risks. 
 
Respectfully Submitted, 
 
Claudia Rast and Maureen Kelly, Co-Chairs 
Cybersecurity Legal Task Force       
 
February 2023  
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APPENDIX 
 
LAWS, COURT DECISIONS, AND LEADING REPORTS 
 
An exhaustive analysis of federal, state, and international laws applicable to AI is 
outside the scope of this Report. Below are some of the highlights: 
 
National Conference of State Legislatures (NCLS) State AI Legislation 

https://www.ncsl.org/research/telecommunications-and-information-
technology/2020-legislation-related-to-artificial-intelligence.aspx  

 
General AI bills or resolutions were introduced in at least 17 states in 2021-22, and 
were enacted in Alabama, Colorado, Illinois, Mississippi, Vermont, and Washington. 

 
General Data Protection Regulation (GDPR) Article 22 – AI Requirements45 

 
GDPR imposes legal requirements on whoever uses an AI system for profiling 
and/or automated decision-making (regardless of the means by which personal 
data are processed), even if they acquired the system from a third party. These 
requirements include Fairness; Transparency, including meaningful information 
about the logic involved in the AI system; and the right to human intervention, 
enabling the individual to challenge the automated decision.  
 

Council of the European Union, Proposal for a Regulation of the European 
Parliament and of the Council laying down harmonized rules on artificial 
intelligence (Artificial Intelligence Act) (25 November 2022), approved by the Council 
on December 6, 2022. 
 

2021/0106(COD), https://data.consilium.europa.eu/doc/document/ST-14954-
2022-INIT/en/pdf.  
 
The Regulation introduces new obligations for vendors of AI systems, and 
includes requirements for high-risk AI systems and users.  

 
European Parliament, The impact of the General Data Protection Regulation 
(GDPR) on artificial intelligence, PE 641.530 (June 2020),   

https://www.europarl.europa.eu/RegData/etudes/STUD/2020/641530/EPRS ST
U(2020)641530 EN.pdf.  

 
Holbrook v. Prodomax Automation Ltd., 2021 U.S. Dist. LEXIS 178325 (Sept. 20, 
2021) U.S. Dist. Ct., W.D. Mich.    

 
45 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the 
protection of natural persons with regard to the processing of personal data and on the free movement of 
such data, and repealing Directive 95/46/EC (General Data Protection Regulation) (Text with EEA 
relevance) (OJ L 119 04.05.2016, p. 1, CELEX: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:32016R0679). 
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Man Whose Wife Was Killed by Factory Robot Settles Mid-Trial, BLOOMBERG 
(Nov. 9, 2021), https://news.bloomberglaw.com/product-liability-and-toxics-
law/man-whose-wife-was-killed-by-factory-robot-settles-mid-trial.  
Eric L. Alexander, Unintended Consequences for Software Liability? REED SMITH 
(Nov. 26, 2021), https://www.lexology.com/library/detail.aspx?g=54e4a579-500d-
4db0-adc2-065bc9b06263.  

 
Leading Reports 
 
White House Office of Science and Technology Policy (OSTP), Blueprint for an AI Bill of 
Rights: Making Automated Systems Work for the American People (October 2022) 

https://www.whitehouse.gov/wp-content/uploads/2022/10/Blueprint-for-an-AI-Bill-
of-Rights.pdf.  

 
The Blueprint focuses on principles for automated decision-making systems: (1) 
Safe and effective systems; (2) Algorithmic discrimination protections; (3) Data 
privacy; (4) Notice and explanation; and (5) Human alternatives, consideration 
and fallback. 

 
National Security Commission on Artificial Intelligence (NSCAI), Final Report 

https://www.nscai.gov/.  
 
Presents the strategy for the U.S. to win in the AI era by responsibly using AI for 
national security and defense, defending against AI threats, and promoting AI 
innovation. Blueprints for Action provide plans to implement the 
recommendations. 

 
House Committee on Transportation and Infrastructure 

 
Boeing 737 MAX Investigation, https://transportation.house.gov/committee-
activity/boeing-737-max-investigation.  
Final Committee Report on the Design, Development, and Certification of 
the Boeing 737 MAX (Sept. 2020). 

 
NIST AI Risk Management Framework: Second Draft (August 2022) 

https://www.nist.gov/system/files/documents/2022/08/18/AI RMF 2nd draft.pdf.   
 
Intended for voluntary use “in addressing risks in the design, development, use, 
and evaluation of AI products, services, and systems.”   

 
Artificial Intelligence and the Courts:  Materials for Judges, American Association 
for the Advancement of Science (AAAS) (Sep. 2022)  

https://www.aaas.org/ai2/projects/law/judicialpapers.  
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With the support of NIST, this AAAS project is developing resources to support 
judges as they address an increasing number of cases involving AI. 

 
Stanford HAI, Artificial Intelligence Index Report 2021, Stanford Human-Centered 
Artificial Intelligence 

https://aiindex.stanford.edu/wp-content/uploads/2021/11/2021-AI-Index-
Report Master.pdf.  
 
Presents unbiased, globally sourced data that will enable policy-makers, 
researchers, executives, and the public to develop intuitions about AI.  

 
Industry IoT Consortium, Industrial IoT Artificial Intelligence Framework (Feb. 22, 
2022) 

https://www.iiconsortium.org/pdf/Industrial-AI-Framework-Final-2022-02-21.pdf.  
 
Provides guidance in the development, training, documentation, communication, 
integration, deployment, and operation of AI-enabled industrial IoT systems. 

 
OECD AI Principles (May 2019) 

https://oecd.ai/en/ai-principles.  
 
Promotes the use of innovative and trustworthy AI and respects human rights 
and democratic values.  

 
European Commission, European AI Alliance 

https://futurium.ec.europa.eu/en/european-ai-alliance/pages/official-documents-
and-reports.  

 
Council of Europe, Karen Yeung, Responsibility and AI, DGI(2019)05  

https://rm.coe.int/responsability-and-ai-en/168097d9c5. 
 
A study of the implications of advanced digital technologies (including AI 
systems) for the concept of responsibility within a human rights framework. 

 
Katherine B. Forrest, When Machines Can Be Judge, Jury, And Executioner: 
Justice In The Age Of Artificial Intelligence (2021) 
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GENERAL INFORMATION FORM 

 
Submitting Entity: Cybersecurity Legal Task Force 
 
Submitted By: Claudia Rast and Maureen Kelly, Co-chairs 

 
1. Summary of Resolution(s). 

 
This Resolution presents guidance on how the legal system and its participants, 
including attorneys, regulators, and stakeholders – developers, integrators, 
suppliers, and operators (“developers”) of AI systems and capabilities – should 
assess three fundamental issues with AI: accountability, transparency and 
traceability.  

 
The Resolution will ensure that courts and participants in the legal process have the 
capacity to evaluate and resolve legal questions and disputes by specifying the 
essential information that must be included in the design, development, deployment, 
and use of AI to ensure transparency and traceability. 

 
2. Indicate which of the ABA’s four goals the resolution seeks to advance (1-Serve our 

Members; 2-Improve our Profession; 3-Eliminate Bias and Enhance Diversity; 
4-Advance the Rule of Law) and provide an explanation on how it accomplishes this. 
 
This Resolution meets Goal 4 – Advance the Rule of Law. The Resolution is 
designed to help mitigate the risks that can result through implementation of AI 
systems and capabilities and enhance the use of AI in a trustworthy and responsible 
manner. 
 

3. Approval by Submitting and Co-sponsoring Entities. 
 
The Cyberspace Legal Task Force voted to sponsor this Resolution on December 2,  
2022.  
The Antitrust Law Section voted to co-sponsor this Resolution on December 2,  
2022.  
The Tort, Trial & Insurance Practice (TIPS) Section voted to co-sponsor this 
Resolution on November 16,  2022.  
The Science & Technology Law Section voted to co-sponsor this Resolution on 
December 20, 2022. 
The Standing Committee on Law and National Security voted to co-sponsor this 
Resolution on November 19, 2022. 

 
4. Has this or a similar resolution been submitted to the House or Board previously?   

No. 
 

5. What existing Association policies are relevant to this resolution and how would 
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they be affected by its adoption?  
 
The ABA House of Delegates has passed resolutions that address issues with AI. 
This Resolution builds on and is consistent with those ABA policies.   
 
· ABA urges courts and lawyers to address the emerging ethical and legal issues 

related to the usage of artificial intelligence (“AI”) in the practice of law, including 
(1) bias, explainability, and transparency of automated decisions made by AI; (2) 
ethical and beneficial usage of AI; and (3) controls and oversight of AI and the 
vendors that provide AI. 19A112. 
 

· ABA urges federal, state, local, territorial and tribal governments to:  
o Ensure due process and refrain from using pretrial risk assessment tools 

unless the data supporting the risk assessment is transparent, publicly 
disclosed, and validated to demonstrate the absence of conscious or 
unconscious racial, ethnic, or other demographic, geographic, or 
socioeconomic bias; and  

o Recognize that an individual’s criminal history and other criteria may reflect 
structurally biased application of laws, policies or practices, as well as 
conscious or unconscious bias. 22M700. 

 
6. If this is a late report, what urgency exists which requires action at this meeting of 

the House? 
 
This is not a late report. As private sector organizations and governments move 
rapidly to design, develop, deploy, and use AI systems and capabilities, now is a 
critical time for lawyers to articulate principles that are essential to ensuring that AI is 
developed and implemented in accordance with the law and well-accepted legal 
standards.  
 

7. Status of Legislation. (If applicable) 
 
S. 1605, FY 2022 National Defense Authorization Act – enacted 
Legislation to strengthen the U.S. government’s artificial intelligence (AI) readiness, 
support long-term investments in AI ethics and safety research, and increase 
governmental AI transparency, were passed as part of the FY 2022 National 
Defense Authorization Act (NDAA). 
 

Artificial Intelligence Capabilities and Transparency (AICT) Act.  
The A/CT Act would implement recommendations of the National Security 
Commission on Artificial Intelligence’s (NSCAI) final report. Congress established 
the NSCAI through the FY 2019 National Defense Authorization Act (NDAA) in 
order to consider the methods and means necessary to advance the 
development and improve the government’s use of AI and related technology.  
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S. 2551 — Artificial Intelligence Training for the Acquisition Workforce Act or 
the AI Training Act 
This bill requires the Office of Management and Budget (OMB) to establish or 
otherwise provide an AI training program for the acquisition workforce of executive 
agencies (e.g., those responsible for program management or logistics) to ensure 
that the workforce has knowledge of the capabilities and risks associated with AI. 
 
U.S. States 

 
General AI bills or resolutions were introduced in at least 17 states in 2021-22, and 
were enacted in Alabama, Colorado, Illinois, Mississippi, Vermont, and Washington. 
 
National Conference of State Legislatures (NCLS), State AI Legislation, 
https://www.ncsl.org/research/telecommunications-and-information-
technology/2020-legislation-related-to-artificial-intelligence.aspx.  
 

8. Brief explanation regarding plans for implementation of the policy, if adopted by the 
House of Delegates.  
 
This Resolution will be disseminated to members of Congress and State legislators 
in coordination and cooperation with the ABA Governmental Affairs Office, as well as 
executives of large and small companies that design, develop, deploy, and use AI 
systems, capabilities, products, and services. 
 
It will alert them to the ABA’s newly-adopted policy and encourage them to take 
action consistent with the ABA policy. We also encourage its use in Amicus Curiae 
briefs by the ABA. 
 

9. Cost to the Association. (Both direct and indirect costs).  
None. 
 

10. Disclosure of Interest. (If applicable)  
Not Applicable. 
 

11. Referrals. 
 
Sections:  
Business Law 
Civil Rights & Social Justice 
Criminal Justice 
Environment, Energy & Resources 
Intellectual Property 
International Law 
Litigation 
Public Contract Law 
Science & Technology Law 
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State and Local Government Law 
Tort, Trial & Insurance Practice  
 
Standing Committees:  
Cybersecurity Legal Task Force 
Professional Responsibility 
 
Divisions:  
Young Lawyers 
Senior Lawyers 
Law Practice 

 
12. Contact Name and Address Information. (Prior to the meeting) 

 
Lucy L. Thomson, Delegate, District of Columbia Bar 
Livingston PLLC, Washington, D.C. 
lucythomson1@mindspring.com, (703) 798-1001 
 
Roland Trope 
Trope Law, New York, New York 
rltrope@tropelaw.com, (917) 370-3705 
 

13. Contact Name and Address Information. (Who will present the report to the 
House?) 
 
Lucy L. Thomson, Delegate, District of Columbia Bar 
Livingston PLLC, Washington, D.C. 
lucythomson1@mindspring.com, (703) 798-1001 
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EXECUTIVE SUMMARY 
 

1. Summary of the Resolution 
 
This Resolution presents guidance on how the legal system and its participants, 
including attorneys, regulators, and stakeholders, such as developers, 
integrators, suppliers, and operators (“developers”) of AI systems and 
capabilities, should assess fundamental issues with AI by addressing the 
principles of accountability, transparency and traceability. 
 

2. Summary of the Issues that the Resolution Addresses 
 
This Resolution states that in the context of AI individual and enterprise 
accountability and human authority, oversight, and control is required and it is not 
appropriate to shift legal responsibility to a computer or an “algorithm” rather than 
to responsible people and other legal entities.  
 
By focusing in the context of AI on the key issues accountability, transparency 
and traceability, passage of this Resolution will help mitigate the risks that can 
result through implementation of AI systems and capabilities and enhance the 
use of AI in a trustworthy and responsible manner. 
 

3. Please Explain How the Proposed Policy Position Will Address the Issue 
 
This Resolution presents guidance on how the legal system and its participants, 
including attorneys, regulators, and stakeholders, including developers, 
integrators, suppliers, and operators (“developers”) of AI systems and 
capabilities, should assess fundamental issues with AI by addressing the 
principles of accountability, transparency and traceability. It states that in the 
context of AI individual and enterprise accountability and human authority, 
oversight, and control is required and it is not appropriate to shift legal 
responsibility to a computer or an “algorithm” rather than to responsible people 
and other legal entities.  
 
Further, this Resolution would ensure that courts and participants in the legal 
process will have the capacity to evaluate and resolve legal questions and 
disputes by specifying the essential information that must be included in the 
development, deployment and use of AI to ensure transparency and traceability.  
 

4. Summary of Minority Views 
 
None.   
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State AI Task
Force
Information
Share:

    
The Center for Innovation and Center for

Bar Leadership are working to gather

information about all State Bar

Associations AI Task Forces. If you have

additional information for your state

please connect with us so we can add

your work to the list.

State: California
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State: Florida

Name of Task Force: The State’s

Bar Committee on Professional

Responsibility and Conduct

Website: N/A

Deliverables: N/A

Contact Information:

Executive Director: Leah

Wilson; 

(415) 538-2257

leaht.wilson@calbar.ca.gov

Name of Task Force: Special

Committee on AI Tools &

Resources

Website
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Deliverables: N/A

Resources

Proposed advisory

opinion on Lawyers’ and

Law Firms’ Use of

Generative Artificial

Intelligence – The Florida

Bar

Professional Ethics of the

Florida Bar - Proposed

Advisory Opinion 24-1

Contact Information:

Staff Liaison: Christine

Bilbrey;

;

(850) 561-5579

cbilbrey@floridabar.org
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State: Illinois

Co-Chair: Gordon Glover;

;

(352) 484-0075

gordon@gloverlawfirm.com

Co-Chair: Duffy Myrtetus;

;

(804) 788-7749

edmyrtetus@eckertseamans.com

Name of Task Force: Illinois State

Bar Association AI Committee

Website: N/A

Deliverables: 

 

(September 27,  2023)

Report to President

Shawn Kasserman
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State: Minnesota

State: New York

Name of Task Force: AI/UPL

Working Group

Website: N/A

Deliverables: N/A

Contact Information:

Staff Liaison: Nancy

Mischel;

;

(612) 278-6331

nmischel@mnbars.org

Chair: Damien Riehl
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Name of Task Force: New York

State Bar Association Task Force

To Address Emerging Policy

Challenges Related to Artificial

Intelligence

Website

Deliverables: N/A

Resources

World-Renowned

Experts Among

Prominent Panelists Who

Will Be Discussing the

Evolutionary Impact of

Artificial Intelligence at

the 2024 Presidential

Summit
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State: Texas

Contact Information:

Chair: Vivian

Wesson; vdw1013@gmail.com

Name of Task Force: Taskforce for

the Responsible AI in the Law

(TRAIL)

Website: N/A

Deliverables: 

Taskforce for

Responsible AI in the

Law Interim Report to

the State Bar of Texas

Board of Directors
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From:
To: cdrr
Subject: Opportunity in honoring The Texas Lawyer"s Creed for future of Texas
Date: Tuesday, September 12, 2023 12:14:10 PM

HI
I watched the last CDRR meeting - September.
 
Thank you for putting the suggestion focused on the Texas Lawyer's Creed on the agenda
for the October meeting.
 
Here to help.
 
Please let me know.
Steve
 
Steve Swanson

Improvetexasschools.org
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From:
To: cdrr
Subject: Opportunity in honoring The Texas Lawyer"s Creed for future of Texas
Date: Saturday, September 30, 2023 6:57:48 AM
Attachments: texaslawyerscreed with signatures HIlights.pdf

Thank you for putting the suggestion focused on the Texas Lawyer's Creed on the agenda
for the October meeting.
 
Attached is a highlighted copy of the Creed, with signatures, we have been referencing.
 
Thank you again.
.
Steve
 
Steve Swanson

Improvetexasschools.org
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From:
To: cdrr
Subject: RE: Opportunity in honoring The Texas Lawyer"s Creed for future of Texas
Date: Wednesday, October 4, 2023 11:28:41 AM

Hi
Thanks to everyone – including new subcommittee on the Creed.
Here to help.
Steve
 
Steve Swanson

Improvetexasschools.org
 
From:  
Sent: Saturday, September 30, 2023 6:57 AM
To: 'CDRR@texasbar.com' <CDRR@texasbar.com>
Subject: Opportunity in honoring The Texas Lawyer's Creed for future of Texas
 
Thank you for putting the suggestion focused on the Texas Lawyer's Creed on the agenda
for the October meeting.
 
Attached is a highlighted copy of the Creed, with signatures, we have been referencing.
 
Thank you again.
.
Steve
 
Steve Swanson

Improvetexasschools.org
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From:
To: cdrr
Subject: Opportunity During CDRR Presentations
Date: Wednesday, November 1, 2023 4:55:00 PM

Thank you for continuing your focus on the Creed.
 
Hearing today, during the CDRR’s 11/1/2023 meeting, about the various presentations you
make, this is to share the following suggestion for your presentations.
 
Should the following topics not already be included in your presentations, this is to
encourage taking the opportunity to include the following:
 

Lawyers are to educate clients, the public, and other lawyers regarding lawyers:
Endeavoring to achieve client’s lawful objectives in legal transactions
and in litigation as quickly and economically as possible.
Advising clients that they will not pursue:

Conduct which is intended primarily to harass or drain the
financial resources of the opposing party and
Tactics which are intended primarily for delay and

Advising clients regarding the availability of mediation, arbitration, and
other alternative methods of resolving and settling disputes,

 
Lawyers must always be mindful that the practice of law is a profession. As
members of a learned art lawyers pursue a common calling in the spirit of public
service. Lawyers have a proud tradition. Throughout the history of our nation, the
members of our citizenry have looked to the ranks of the lawyer’s profession for
leadership and guidance and
 

Other topics from the Creed.
 
Thank you again,
Steve
 
Steve Swanson

Improvetexasschools.org
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From:
To: cdrr
Subject: To The Texas Bar"s CDRR - Why Texas Lawyers and The Lawyer"s Creed are Critical for the Future of Texas
Date: Friday, November 3, 2023 3:05:02 PM
Attachments: image001.emz

image002.png

To Members of the CDRR
 
Encouraged by Mr. Kinard’s comments at the beginning of the last CDRR meeting, Chief
Justice Nathan Hecht, guidance from Stephanie Lowe, Ombudsman, Attorney Discipline
System (noted in previous comments to the CDRR), and the CDRR’s continuing focus on
the Creed, this email is to provide additional comments and information.
 
Below is a video and comments describing why Texas lawyers and honoring The Texas
Lawyer’s Creed are critical in serving the needs of Texas students, their future – the future
of Texas.
 
Lawyers are important:

1. Having skills, time spent, and commitment to become a lawyer.
 

2. ”We must always be mindful that the practice of law is a profession. As members of a
learned art we pursue a common calling in the spirit of public service. We have a
proud tradition.

 

Throughout the history of our nation, the members of our citizenry have looked to
the ranks of our profession for leadership and guidance.”

(From The Texas Lawyer’s Creed)
 

3. They have the capability to serve the public by helping;
a. Those who govern education know about, learn, and implement Texas’ own

laws for governing education for serving the needs of students and
b. The public become educated in the Creed.

 
Video - Why lawyers are needed includes:

A. Laws not implemented.
Those who govern Texas education need help from lawyers to know about and
implement existing Texas law for suicide and violence prevention in schools.
 

B. New legislation not needed.
Texas legislators and their staff who write, introduce, and pass Bills for education
need help from lawyers to know existing law and prevent writing and passing
redundant Bills/legislation.

 
C. Senator not knowing about the Creed.

The public, including the Chair of the Texas Senate Committee on Education and
our students, need help from lawyers to become educated regarding the Texas
Lawyers Creed. (See I. 4. of the Creed)
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Video
 
Additional research and videos are available to describe the importance of lawyers’ public
service in helping govern public education and educating the public regarding the Creed.
 
Thank you again.
 
Sincerely
Steve Swanson
 
Steve Swanson

Improvetexasschools.org
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endeavor to achieve my client's lawful objectives in legal transactions and in litigation as quickly and
economically as possible. 3. I will be loyal and committed to my client's lawful objectives, but I will
not permit that loyalty and commitment to interfere with my duty to provide objective and
independent advice…. 7. I will advise my client that we will not pursue conduct which is intended
primarily to harass or drain the financial resources of the opposing party. 8. I will advise my client
that we will not pursue tactics which are intended primarily for delay. 11. I will advise my client
regarding the availability of mediation, arbitration, and other alternative methods of resolving and
settling disputes.
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From:
To: cdrr
Subject: Suggestion - CDRR Leadership in Educating Others Regarding The Texas Lawyer"s Creed
Date: Sunday, November 5, 2023 11:37:12 AM
Attachments: image001.emz

image002.png
image007.emz
image008.png

To Members of the CDRR
 
Encouraged by Mr. Kinard to continue emailing comments and suggestions and by Justice Hecht and Ms. Lowe, and guided by the Creed, this email is to share the
following suggestion.
 
CDRR Leadership in Educating Lawyers and The Public.
(See Creed highlights below)
 
“We must always be mindful that the practice of law is a profession. As members of a
learned art we pursue a common calling in the spirit of public service. We have a proud
tradition. Throughout the history of our nation, the members of our citizenry have looked to the ranks of our profession for leadership and guidance.”
 
“I am obligated to educate my clients, the public, and other lawyers regarding the spirit and letter of this Creed.”
 
A.    With the Creed providing for:

a.     Compliance with the Creed to minimize use of “rules already in existence “and
b.     “Compliance…depends…upon reinforcement by peer pressure and public opinion…”

 
Members of the CDRR provide leadership and guidance through preparation for and educating:

a. Lawyers they know, and
b. People they know, including family, students, clients, and others – the public,

“Regarding the spirit and letter of this Creed.”
See the attached highlighted Creed of specifics suggested for clients and the public to know.

 
B.    With the Creed providing that “compliance…depends…upon … public opinion…”, the members of the CDRR provide leadership and guidance through:

a.     Surveying the public about the public’s knowledge of the Creed and the public’s opinion about lawyers complying with the Creed and
b.     Publishing the survey for lawyers and the public to see.

 
Thank you again.
Please email me your thoughts and questions.
 
Sincerely,
Steve Swanson
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

The Supreme Court of Texas and the Court of Criminal Appeals hereby promulgate and adopt
"The Texas Lawyer's Creed - A Mandate for Professionalism"
In Chambers, this 7th day of November, 1989.
 

The conduct of a lawyer should be characterized at all times by honesty, candor, and fairness. In fulfilling his or her primary duty to a
client, a lawyer must be ever mindful of the profession's broader duty to the legal system.
… being part of the solution…
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The desire for respect and confidence by lawyers from the public should provide the members of our profession with the necessary
incentive to attain the highest degree of ethical and professional conduct. These rules are primarily aspirational. Compliance with the rules
depends primarily upon understanding and voluntary compliance, secondarily upon reinforcement by peer pressure and public opinion, and
finally when necessary by enforcement by the courts through their inherent powers and rules already in existence.
 

We must always be mindful that the practice of law is a profession. As members of a learned art we pursue a common calling in the spirit
of public service. We have a proud tradition. Throughout the history of our nation, the members of our citizenry have looked to the ranks of our
profession for leadership and guidance. Let us now as a profession each rededicate ourselves to practice law so we can restore public confidence
in our profession, faithfully serve our clients, and fulfill our responsibility to the legal system.
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

… I am committed to this creed for no other reason than it is right.
 
I. OUR LEGAL SYSTEM

…A lawyer owes to the administration of justice personal dignity, integrity, and independence….
 
4. I am obligated to educate my clients, the public, and other lawyers regarding the spirit and letter of this Creed.
5. I will always be conscious of my duty to the judicial system.
 

II. LAWYER TO CLIENT
… A lawyer shall not be deterred by any real or imagined fear of judicial disfavor or public unpopularity, nor be influenced by mere self-
interest.
 
1. I will advise my client of the contents of this creed when undertaking representation.
2. I will endeavor to achieve my client's lawful objectives in legal transactions and in litigation as quickly and economically as possible.
3. I will be loyal and committed to my client's lawful objectives, but I will not permit that loyalty and commitment to interfere with my
duty to provide objective and independent advice….
7. I will advise my client that we will not pursue conduct which is intended primarily to harass or drain the financial resources of the
opposing party.
8. I will advise my client that we will not pursue tactics which are intended primarily for delay.
11. I will advise my client regarding the availability of mediation, arbitration, and other alternative methods of resolving and settling
disputes.

 
 
Steve Swanson

Improvetexasschools.org
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To: cdrr
Subject: Another Suggestion - Rule for CDRR Leadership in Educating Others Regarding The Texas Lawyer"s Creed
Date: Sunday, November 19, 2023 8:25:23 PM
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To Members of the CDRR
 
Thank you again for your focus on the Texas Lawyer’s Creed !
 
Honoring the Creed for the Future of Texas

Experience and research reveal honoring the Lawyer’s Creed is critical to lawfully governing public education for our students’ and taxpayers’ sake – the
Future of Texas.

Videos and documentation available.
 
Suggestion – Rule for CDRR Leadership in Texas Lawyers Honoring the Texas Lawyer’s Creed

Following up on our previous 11/5/2023 email and after reviewing the last CDRR meeting, this is to suggest your consideration of a rule for CDRR leadership in
honoring the Creed.
 
How about a rule that states:

1. To honor the Texas Lawyer’s Creed, once a year, and during each presentation by CDRR members to lawyers, the CDRR will educate, more than provide a
handout, the public and lawyers regarding the spirit and letter of the Texas Lawyer’s Creed.

Honoring the Creed’s statement – I (Texas lawyer) am obligated to educate my clients, the public, and other lawyers regarding the spirit and letter of this
Creed.

2. Presentations on the Creed will highlight the following from the Creed and will provide examples of following the highlights.
 

·       Creed History – The Supreme Court of Texas and the Court of Criminal Appeals hereby promulgate and adopt "The Texas Lawyer's Creed - A Mandate for
Professionalism" In Chambers, this 7th day of November, 1989.

 

·       Texas Lawyer’s Leadership – We (Texas lawyers)  have a proud tradition. Throughout the history of our nation, the members of our citizenry have looked to
the ranks of our profession for leadership and guidance.

 

·       Spirit of Public Service – As members of a learned art we (Texas lawyers) pursue a common calling in the spirit of public service.
 

·       Restore Public Confidence in Lawyers’ Profession – Let us (Texas lawyers) now as a profession each rededicate ourselves to practice law so we can
restore public confidence in our profession, faithfully serve our clients, and fulfill our responsibility to the legal system.

 

·       Conduct – The conduct of a lawyer should be characterized at all times by honesty, candor, and fairness. … a lawyer must be ever mindful of the profession's
broader duty to the legal system.

 

·       Respect – The desire for respect and confidence by lawyers from the public should provide the members of our profession with the necessary incentive to
attain the highest degree of ethical and professional conduct.

 

·       Following Creed Depends Upon Reinforcement By Peer Pressure and Public Opinion – Compliance with the rules depends primarily upon
understanding and voluntary compliance, secondarily upon reinforcement by peer pressure and public opinion, and finally when necessary by enforcement by
the courts through their inherent powers and rules already in existence.

 

·       Creed is Right – I (Texas lawyer) am committed to this creed for no other reason than it is right.
 

·       Independence – …A lawyer owes to the administration of justice personal dignity, integrity, and independence….
 

·       Obligated to Educate Others –  I(Texas lawyer) am obligated to educate my clients, the public, and other lawyers regarding the spirit and letter of this
Creed.

 

·       Duty to Judicial System – I (Texas lawyer) will always be conscious of my duty to the judicial system.
 

·       Not Influenced by Self-Interest … A lawyer shall not be deterred by any real or imagined fear of judicial disfavor or public unpopularity, nor be influenced
by mere self-interest.

 

·       I (Texas lawyer) will
o   Advise Client of Creed – advise my client of the contents of this creed when undertaking representation.

 

o   Be Quick and Economical – endeavor to achieve my client's lawful objectives in legal transactions and in litigation as quickly and economically as
possible.
 

o   Provide Independent Advice – be loyal and committed to my client's lawful objectives, but I will not permit that loyalty and commitment to interfere
with my duty to provide objective and independent advice….
 

o   Not Harass Opposing Party – advise my client that we will not pursue conduct which is intended primarily to harass or drain the financial resources of
the opposing party.
 

o   Not Use Tactics to Delay – advise my client that we will not pursue tactics which are intended primarily for delay.
 

o   Use Alternative Methods – advise my client regarding the availability of mediation, arbitration, and other alternative methods of resolving and settling
disputes.
 

3. Every 6 months the CDRR will:
a. Survey the public to obtain their opinion of lawyers honoring the Texas Lawyer’s Creed including:

                                      i.     Do they know the Creed exists? - yes or no
                                     ii.     Do they know a lawyer who educates the public regarding the Creed? - yes or no
                                    iii.     Are they confident in the lawyer’s profession? - yes or no and

b. Publish the survey results for lawyers and the public to see in Bar Associations, schools, universities, and public buildings.
 
Please let me know your thoughts and questions.
Thank you again.
 
Sincerely,
Steve
 
Steve Swanson
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Improvetexasschools.org
 
From: 
Sent: Sunday, November 5, 2023 11:36 AM
To: 'CDRR@texasbar.com' <CDRR@texasbar.com>
Subject: Suggestion – CDRR Leadership in Educating Others Regarding The Texas Lawyer’s Creed
 
To Members of the CDRR
 
Encouraged by Mr. Kinard to continue emailing comments and suggestions and by Justice Hecht and Ms. Lowe, and guided by the Creed, this email is to share the
following suggestion.
 
CDRR Leadership in Educating Lawyers and The Public.
(See Creed highlights below)
 
“We must always be mindful that the practice of law is a profession. As members of a
learned art we pursue a common calling in the spirit of public service. We have a proud
tradition. Throughout the history of our nation, the members of our citizenry have looked to the ranks of our profession for leadership and guidance.”
 
“I am obligated to educate my clients, the public, and other lawyers regarding the spirit and letter of this Creed.”
 
A.    With the Creed providing for:

a.     Compliance with the Creed to minimize use of “rules already in existence “and
b.     “Compliance…depends…upon reinforcement by peer pressure and public opinion…”

 
Members of the CDRR provide leadership and guidance through preparation for and educating:

a. Lawyers they know, and
b. People they know, including family, students, clients, and others – the public,

“Regarding the spirit and letter of this Creed.”
See the attached highlighted Creed of specifics suggested for clients and the public to know.

 
B.    With the Creed providing that “compliance…depends…upon … public opinion…”, the members of the CDRR provide leadership and guidance through:

a.     Surveying the public about the public’s knowledge of the Creed and the public’s opinion about lawyers complying with the Creed and
b.     Publishing the survey for lawyers and the public to see.

 
Thank you again.
Please email me your thoughts and questions.
 
Sincerely,
Steve Swanson
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

The Supreme Court of Texas and the Court of Criminal Appeals hereby promulgate and adopt
"The Texas Lawyer's Creed - A Mandate for Professionalism"
In Chambers, this 7th day of November, 1989.
 

The conduct of a lawyer should be characterized at all times by honesty, candor, and fairness. In fulfilling his or her primary duty to a
client, a lawyer must be ever mindful of the profession's broader duty to the legal system.
… being part of the solution…
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The desire for respect and confidence by lawyers from the public should provide the members of our profession with the necessary

incentive to attain the highest degree of ethical and professional conduct. These rules are primarily aspirational. Compliance with the rules
depends primarily upon understanding and voluntary compliance, secondarily upon reinforcement by peer pressure and public opinion, and
finally when necessary by enforcement by the courts through their inherent powers and rules already in existence.
 

We must always be mindful that the practice of law is a profession. As members of a learned art we pursue a common calling in the spirit
of public service. We have a proud tradition. Throughout the history of our nation, the members of our citizenry have looked to the ranks of our
profession for leadership and guidance. Let us now as a profession each rededicate ourselves to practice law so we can restore public confidence
in our profession, faithfully serve our clients, and fulfill our responsibility to the legal system.
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

… I am committed to this creed for no other reason than it is right.
 
I. OUR LEGAL SYSTEM

…A lawyer owes to the administration of justice personal dignity, integrity, and independence….
 
4. I am obligated to educate my clients, the public, and other lawyers regarding the spirit and letter of this Creed.
5. I will always be conscious of my duty to the judicial system.
 

II. LAWYER TO CLIENT
… A lawyer shall not be deterred by any real or imagined fear of judicial disfavor or public unpopularity, nor be influenced by mere self-
interest.
 
1. I will advise my client of the contents of this creed when undertaking representation.
2. I will endeavor to achieve my client's lawful objectives in legal transactions and in litigation as quickly and economically as possible.
3. I will be loyal and committed to my client's lawful objectives, but I will not permit that loyalty and commitment to interfere with my
duty to provide objective and independent advice….
7. I will advise my client that we will not pursue conduct which is intended primarily to harass or drain the financial resources of the
opposing party.
8. I will advise my client that we will not pursue tactics which are intended primarily for delay.
11. I will advise my client regarding the availability of mediation, arbitration, and other alternative methods of resolving and settling
disputes.

 
 
Steve Swanson

Improvetexasschools.org
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Texas Education Lawyers’ Opportunities  
Serving the Public  

Continuously Improving School Districts’ and State of Texas’ (TEA’s)  
Governance of Public Education for the Students’ Sake 

 

Opportunity – Lawyers Honoring The Texas Lawyer’s Creed 
Including: 

o I am obligated to educate my clients, the public, and other lawyers regarding the 
spirit and letter of this Creed.  
 

o Compliance… depends … upon… peer pressure and public opinion… 
 

o We must always be mindful that the practice of law is a profession.  
 

o As members of a learned art we (lawyers) pursue a common calling in the spirit of 
public service.  

 

o Members of our citizenry have looked to the ranks of our profession for 
leadership and guidance.  

 

o Let us now as a profession each rededicate ourselves to practice law so we can 
restore public confidence in our profession… 
 

o Lawyer must be ever mindful of the profession's broader duty to the legal system. 
 

o The lawyers who use abusive tactics instead of being part of the solution have 
become part of the problem. 

 

o I will advise my client of the contents of this creed when undertaking 
representation. 
 

o I will advise my client regarding the availability of mediation, arbitration, and 
other alternative methods of resolving and settling disputes. 

 

o I am committed to this Creed for no other reason than it is right. 
 

o I am entrusted by the people of Texas to preserve and improve our legal system. 
 

o I am passionately proud of my profession. Therefore, “My word is my bond.”  
d 

o A lawyer shall not … be influenced by mere self-interest.  
 

o I will be loyal and committed to my client’s lawful objectives, but I will not permit 
that loyalty and commitment to interfere with my duty to provide objective and 
independent advice.  

 

o I will advise my client that we will not pursue conduct which is intended primarily 
to harass or drain the financial resources of the opposing party.  

 

o I will advise my client that we will not pursue tactics which are intended primarily 
for delay.  
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Opportunity – Texas Legislative Council (TLC) Lawyers  
Serving Texas Legislature and Public 

Seize Opportunities in Texas Law (Gov. Code 323 – TEC 7.051) and Council Website 
Preventing Redundant Bills/Legislation, Researching State Agencies,  
Inform Senate About the Commissioner of Education’s Performance 

Including: 
MATTERS AFFECTING THE GENERAL WELFARE OF THE STATE. 

• A nonpartisan legislative agency (TLC) that serves as a source of impartial research 
and information. (WEB) -- (Research TEA fulfilling lawful responsibilities) 
 

• Staff assist legislators on matters affecting the general welfare of the state. (WEB) 
 

• Study and investigate the functions and problems of state departments, agencies, 
and officers (LAW) (Study/investigate TEA fulfilling lawful responsibilities) 

TLC Studies the capabilities and performance of appointees to inform the Senate 
during the appointment of the Commissioner of Education. 

The governor, with the advice and consent of the senate, shall appoint 
the commissioner of education. (Texas Education Code Section 7.051) 

 

• The council may gather and analyze information relating to public education (LAW) 
 

• State agencies in ea. branch of government shall cooperate with the council (LAW) 
 

• The council is entitled to collect data from any state agency (LAW) 
 

• The council or a council committee authorized by the council to hold hearings 
may hold public or executive hearings to make investigations and surveys. (LAW) 

 

LEGISLATION 
• Assist the legislature in drafting proposed legislation (LAW)  (Prevent writing bills 

that are not needed, are redundant, because law already exists) 
 

PROVIDE LEGAL ADIVCE 
• Provide legal advice and other legal services to the legislature. (LAW) 

 

Opportunity – Lawyers Serving  
The Texas Education Agency – Commissioner of Education 

Seize Opportunities in Texas Law (TEC 7.055, 11.254, 11.252) 
Including: 

• The commissioner is the educational leader of the state. 
 

• The commissioner shall oversee the provision of training and technical support to 
all districts…in respect to planning and site-based decision-making… for school 
board trustees, superintendents, principals, teachers, parents, and other 
members of school committees. 
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• The agency shall conduct an annual statewide survey of the types of district- and 
campus-level decision-making and planning structures that exist, the extent of 
involvement of various stakeholders in district- and campus-level planning and 
decision-making, and the perceptions of those persons of the quality and 
effectiveness of decisions related to their impact on student performance. 

 

• …plan must include provisions for…suicide prevention … conflict resolution…; 
violence prevention…; and dyslexia treatment … 

 

Opportunity – Lawyers Serving Texas School Boards 
Seize Opportunities in Texas Law (TEC Chapter 11, ISD Policy BQ) 
Including: 

• The school districts…created in accordance with the laws of this state have the 
primary responsibility for implementing the state's system of public education 
and ensuring student performance … 
 

• The board shall:  
 seek to establish working relationships with other public entities  
 to make effective use of community resources and  
 to serve the needs of public school students in the community; 

 

 oversee the management of the district. Including management 
responsibilities of the Texas Education Agency and commissioner of education:  
 The commissioner shall oversee the provision of training and technical 

support to all districts…in respect to planning and site-based decision-
making… for school board trustees, superintendent, others in district. 

 The agency shall conduct an annual statewide survey  
 

 Ensure that the superintendent implements and monitors plans, procedures, 
programs, and systems….… 
 plan must include provisions for…suicide prevention … conflict resolution…; 

violence prevention…; and dyslexia treatment … 
 

 Ensure that administrative procedures are developed in the areas of planning, 
budgeting, curriculum, staffing patterns, staff development, and school 
organization; adequately reflect the District’s planning process; and include 
implementation guidelines, time frames, and necessary resources.  
 

 Ensure that data are gathered and criteria are developed to undertake the 
required biennial evaluation to ensure that policies, procedures, and staff 
development activities related to planning and decision-making are effectively 
structured to positively impact student performance. 

  

000213



5 
 

 Ensure involvement of stakeholders in planning and decision-making 
Shall adopt a policy to establish a district- and campus-level planning and 
decision-making process that will involve  
 the professional staff of the district,  
 parents, and 
 community members  

in establishing and reviewing the district's and campuses' educational plans, 
goals, performance objectives, and major classroom instructional programs.   
The board shall establish a procedure under which meetings are held regularly 
by district- and campus-level planning and decision-making committees that 
include  
 representative professional staff, including, if practicable, at least one 

representative with the primary responsibility for educating students 
with disabilities,  

 parents of students enrolled in the district, 
  business representatives, and  
 community members.   

The committees shall include a business representative without regard to 
whether the representative resides in the district or whether the business the 
person represents is located in the district.   

 

Opportunity – Lawyers Serving Texas School District Superintendents 
Seize Opportunities in Texas Law (TEC Chapter 11, 19 TAC 242.15, ISD Policy BQ) 

• Provide leadership in defining superintendent and board of trustees roles, mutual 
expectations, and effective superintendent-board of trustees working 
relationships;  
 

• Shall report periodically to the Board on the status of the planning process, 
including a review of the related administrative procedures, any revisions to 
improve the process, and progress on implementation of identified strategies 
 

• School district shall have a district improvement plan that is developed, 
evaluated, and revised annually, in accordance with district policy, by the 
superintendent with the assistance of the district-level committee. The 
district improvement plan must include provisions for: 

(1)  a comprehensive needs assessment addressing district student 
performance on …. appropriate measures of performance, …, including 
students in special education programs 
 

(2)  measurable district performance objectives for all appropriate 
achievement indicators for all student populations, including students in 
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special education programs … and other measures of student performance 
that may be identified through the comprehensive needs assessment; 
 

(3)  strategies for improvement of student performance that include: 
(A)  instructional methods for addressing the needs of student groups 
not achieving their full potential; 
(B)  evidence-based practices that address the needs of students for 
special programs, including: 

(i)  suicide prevention programs,  
(ii)  conflict resolution programs; 
(iii)  violence prevention programs; and 
(iv)  dyslexia treatment programs; 

(C)  dropout reduction; 
(D)  integration of technology in instructional and administrative 
programs; 
(E)  positive behavior interventions and support, including 
interventions and support that integrate best practices on grief-
informed and trauma-informed care; 
(F)  staff development for professional staff of the district; 
(G)  career education to assist students in developing the knowledge, 
skills, and competencies necessary for a broad range of career 
opportunities; 
(H)  accelerated education; and 

 

(5)  resources needed to implement identified strategies; 
 

(6)  staff responsible for ensuring the accomplishment of each strategy; 
 

(7)  timelines for ongoing monitoring of the implementation of each 
improvement strategy; 
 

(8)  formative evaluation criteria for determining periodically whether 
strategies are resulting in intended improvement of student performance; 
 

(9)  the policy…addressing sexual abuse and other maltreatment of 
children; and 
 

(10)  the trauma-informed care policy  
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From: Steve Swanson
To: Andrea Low
Cc: Lewis Kinard
Subject: Re: CDRR - Subcommittee for the Texas Lawyer"s Creed - ?
Date: Thursday, December 7, 2023 12:29:31 PM

You don't often get email from swanson@austin.rr.com. Learn why this is important

Gratefully 
Thank you 

Steve Swanson

Sent from my iPhone

On Dec 7, 2023, at 10:12 AM, Andrea Low <Andrea.Low@texasbar.com> wrote:

Dear Mr. Swanson:
 
Thank you for your email.  Chair Kinard has asked me to respond on his behalf.
 
Please note that the CDRR may include the Texas Lawyer’s Creed in its meeting
agenda at any time, although it did not place it on the agenda for the January
2024 meeting.  The CDRR limited the agenda for January, as it likely will for a few
months, due to the expected number of engagements for CDRR members related
to the Rules Vote in April 2024.  The CDRR has not terminated its consideration of
the Creed.
 
Sincerely,
 
Haksoon Andrea Low
Disciplinary Rules and Referenda Attorney
Committee on Disciplinary Rules and Referenda
State Bar of Texas
P.O. Box 12487
Austin, Texas 78711-2487
(512) 427-1323 – office
(737) 465-3851 – mobile
<image001.png>
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From:  
Sent: Wednesday, December 6, 2023 3:52 PM
To: cdrr <cdrr@TEXASBAR.COM>
Subject: CDRR - Subcommittee for the Texas Lawyer's Creed - ?
 
To Chairman Kinard
 
Watching the meeting today, I noticed the Lawyer’s Creed is not on the agenda
for January.
Thought, based upon the November meeting comments, it would be.
 
Would like to help.
Please let me know how.
 
Sincerely
Steve
 
 
Steve Swanson

Improvetexasschools.org
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From:
To: Andrea Low
Cc: "Lewis Kinard"
Subject: RE: CDRR - Subcommittee for the Texas Lawyer"s Creed
Date: Wednesday, January 10, 2024 2:52:33 PM
Attachments: image001.png

image002.png

You don't often get email from swanson@austin.rr.com. Learn why this is important

Ms. Low – thank you !
 
Steve Swanson

Improvetexasschools.org
 
From: Andrea Low <Andrea.Low@TEXASBAR.COM> 
Sent: Wednesday, January 10, 2024 2:50 PM
To: Steve Swanson 
Cc: Lewis Kinard 
Subject: RE: CDRR - Subcommittee for the Texas Lawyer's Creed
 

Dear Mr. Swanson:
 
I was informed that some of the links on the CDRR website were not working.  We have
checked and corrected all of the links to the Rule Drafting Guidelines on each page of
the CDRR website.  Please do not use the link that was emailed earlier. 
 
I have also attached a PDF.  Please let me know if you cannot access the document on
the website. 
 
Thank you for your continued participation in the work of the Committee.
 
Sincerely,
 
Haksoon Andrea Low
Disciplinary Rules and Referenda Attorney
Committee on Disciplinary Rules and Referenda
State Bar of Texas
P.O. Box 12487
Austin, Texas 78711-2487
(512) 427-1323 – office
(737) 465-3851 – mobile
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From: Lewis Kinard  
Sent: Wednesday, January 10, 2024 11:12 AM
To: ; Andrea Low <Andrea.Low@TEXASBAR.COM>
Subject: RE: CDRR - Subcommittee for the Texas Lawyer's Creed
 
Mr. Swanson,
Thank you for following up.  The CDRR is taking a generally smaller set of tasks until after the
referendum in April.  We may consider revisiting your suggestion after that.
As you probably know from reading the committee’s Rule Drafting Guidelines
(https://www.texasbar.com/Content/NavigationMenu/CDRR/Documents1/Rule_Drafting_Guidelines
.pdf), disciplinary rules need to be in “must” or “must not” language, which presents a challenge for
the committee with regard to Justice Cook’s language in the creed, which at times overlaps existing
rules and at others states principles of professionalism, which are not suited for disciplinary action.
 
That said, we have not decided as a committee to drop the matter permanently.  I think it won’t
come back up before the referendum, however.
 
Thanks again for your interest and participation,
 

Lewis Kinard
EVP, General Counsel, Assistant Corporate Secretary,
Chief Ethics & Compliance Officer
American Heart Association
7272 Greenville Ave., Dallas TX 75231
O  214.706.1246

                  
The AHA takes personal privacy seriously. Read more at: www.Heart.org/Privacy.

 

 
 

From:  
Sent: Wednesday, January 10, 2024 11:04 AM
To: 'Andrea Low' <Andrea.Low@TEXASBAR.COM>; Lewis Kinard 
Subject: CDRR - Subcommittee for the Texas Lawyer's Creed
 

                                     
 

Good morning
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Noting the Creed was not mentioned today during the CDRR meeting,

we are interested in what the current timeline for your work on the Creed might be.
 
Thanks again for your help.
Steve
 
Steve Swanson

Improvetexasschools.org
 
From: Andrea Low <Andrea.Low@TEXASBAR.COM> 
Sent: Thursday, December 7, 2023 10:03 AM
To: 
Cc: Lewis Kinard 
Subject: RE: CDRR - Subcommittee for the Texas Lawyer's Creed - ?
 
Dear Mr. Swanson:
 
Thank you for your email.  Chair Kinard has asked me to respond on his behalf.
 
Please note that the CDRR may include the Texas Lawyer’s Creed in its meeting agenda at any
time, although it did not place it on the agenda for the January 2024 meeting.  The CDRR
limited the agenda for January, as it likely will for a few months, due to the expected number
of engagements for CDRR members related to the Rules Vote in April 2024.  The CDRR has not
terminated its consideration of the Creed.
 
Sincerely,
 
Haksoon Andrea Low
Disciplinary Rules and Referenda Attorney
Committee on Disciplinary Rules and Referenda
State Bar of Texas
P.O. Box 12487
Austin, Texas 78711-2487
(512) 427-1323 – office
(737) 465-3851 – mobile
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From:  
Sent: Wednesday, December 6, 2023 3:52 PM
To: cdrr <cdrr@TEXASBAR.COM>
Subject: CDRR - Subcommittee for the Texas Lawyer's Creed - ?
 
To Chairman Kinard
 
Watching the meeting today, I noticed the Lawyer’s Creed is not on the agenda for January.
Thought, based upon the November meeting comments, it would be.
 
Would like to help.
Please let me know how.
 
Sincerely
Steve
 
 
Steve Swanson

Improvetexasschools.org
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From:
To: "Lewis Kinard"; Andrea Low
Subject: RE: CDRR - Subcommittee for the Texas Lawyer"s Creed
Date: Thursday, January 11, 2024 12:31:19 PM
Attachments: image004.png

image005.png
image007.png

You don't often get email from swanson@austin.rr.com. Learn why this is important

Thank you!
Please keep us posted.
 
This is the cover to one of our reports.

Pleases let me know if you would like the full report
Thanks again
Steve
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From: Lewis Kinard  
Sent: Thursday, January 11, 2024 10:15 AM
To: ; 'Andrea Low' <Andrea.Low@TEXASBAR.COM>
Subject: RE: CDRR - Subcommittee for the Texas Lawyer's Creed
 
Thank you. We will keep these for future reference.
 

Lewis Kinard
EVP, General Counsel, Assistant Corporate Secretary,
Chief Ethics & Compliance Officer
American Heart Association
7272 Greenville Ave., Dallas TX 75231
O  214.706.1246

                  
The AHA takes personal privacy seriously. Read more at: www.Heart.org/Privacy.

 

 
 

From:  
Sent: Wednesday, January 10, 2024 5:41 PM
To: Lewis Kinard ; 'Andrea Low' <Andrea.Low@TEXASBAR.COM>
Subject: RE: CDRR - Subcommittee for the Texas Lawyer's Creed
 
‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍ ‍
 

Mr. Kinard – Gratefully, thank you.
 
Thank you for your response to my email and for sharing the focus on rules being “must” or
“must not” language.
 
Also, for your consideration of the following.

Please let us know your thoughts.
 
Below:

Why lawyers and the Creed are important for Texas’ future.
Ideas for the CDRR’s and its members’ action and rules to honor the Creed

 
WHY
Aa a 30-year volunteer advocate in Texas public education, have come to understand the
importance of

our lawyers and
the Texas Lawyer’s Creed

for the future of children and the State of Texas
 
Please see Improvetexassachools.org and the video on the first page.

We have additional research and reports to help understand the importance of our
lawyers and the Creed.

 
IDEAS

Based upon the Creed stating:
“Compliance with the rules depends primarily upon understanding and voluntary
compliance, secondarily upon reinforcement by peer pressure and public opinion, and
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finally when necessary by enforcement by the courts through their inherent powers and rules
already in existence. “

And
“I (lawyer) am obligated to educate my clients, the public, and other lawyers regarding
the spirit and letter of this Creed.

 

The CDRR, and its members, bring the Lawyer’s Creed alive for
Texas’ sake - our children’s sake.

 

HOW  
·       CDRR members individually, on their own, honor the Creed by educating:

o   other CDRR members,
o   other lawyers they know ,
o   those they present to during their regular CDRR work, and
o   the public

regarding the spirit and letter of the Creed.
 

·       CDRR creates “must” language rules:
o   Referring to the following language from the Creed

§  “obligated
to educate my clients, the public, and other lawyers regarding the
spirit and letter of this Creed.”

§  “Compliance…
depends upon reinforcement by peer pressure and public opinion”
 

o   Noting the importance of the law profession as stated in the Creed
Creed states:
§  “As members of a learned art we pursue a common calling in the spirit of

public service.”
§  “We have a proud tradition.”
§  “Throughout the history of our nation, the members of our citizenry have

looked to the ranks of our profession for leadership and guidance.”
§  “Let us now as a profession each rededicate ourselves to practice law so we

can restore public confidence in our profession, faithfully serve our
clients, and fulfill our responsibility to the legal system.”

 
o   Example rules

1.     The CDRR, being Texas lawyers complying with Texas lawyers’
obligation in the Texas Lawyer’s Creed “to educate .. clients, the public,
and other lawyers regarding the spirit and letter of the Texas Lawyer’s
Creed, must educate other lawyers and the public regarding the spirit and
letter of the Texas Lawyer’s Creed. And, to improve the process of
educating clients, the public and other lawyers, must create processes and
metrics and implement the processes using the metrics, to measure the
effectiveness of and then make changes to improve the process used to
educate clients, the public and other lawyers regarding the spirit and letter
of the Creed.
 

2.     The CDRR, being Texas lawyers complying with the Texas lawyer’s
Creed which states compliance with the rules depends…upon
reinforcement by…public opinion,  must obtain and publish in public
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media the public’s opinion of Texas lawyers honoring the spirit and letter of
the Texas Lawyer’s Creed.

a.     Example of obtaining public opinion
                                                                                   i.     Survey the public asking:

1.     Have you heard of the Texas Lawyer’s Creed? – yes
or no

2.     Has a lawyer ever educated you in the spirit and
letter of the Creed: -- yes or no

a.     If so – was it good, fair or not good
3.     Will you contact a lawyer to ask to be educated in the

Creed? – yes or no
                                                                                  ii.     Create a Report

1.     Using surveys, create a report to share with the
public the public’s opinion of lawyers honoring the
Texas Lawyer’s Creed

                                                                                 iii.     Send report to Texas Supreme Court and Texas Bar
                                                                                iv.     Publish report in news media and on Texas Bar website
 
Thank you again
Look forward to hearing your thoughts
Steve
 
 
Steve Swanson

Improvetexasschools.org
 
From: Lewis Kinard  
Sent: Wednesday, January 10, 2024 11:12 AM
To: ; 'Andrea Low' <Andrea.Low@TEXASBAR.COM>
Subject: RE: CDRR - Subcommittee for the Texas Lawyer's Creed
 
Mr. Swanson,
Thank you for following up.  The CDRR is taking a generally smaller set of tasks until after the referendum
in April.  We may consider revisiting your suggestion after that.
As you probably know from reading the committee’s Rule Drafting Guidelines
(https://www.texasbar.com/Content/NavigationMenu/CDRR/Documents1/Rule_Drafting_Guidelines.pdf),
disciplinary rules need to be in “must” or “must not” language, which presents a challenge for the
committee with regard to Justice Cook’s language in the creed, which at times overlaps existing rules and
at others states principles of professionalism, which are not suited for disciplinary action.
 
That said, we have not decided as a committee to drop the matter permanently.  I think it won’t come
back up before the referendum, however.
 
Thanks again for your interest and participation,
 

Lewis Kinard
EVP, General Counsel, Assistant Corporate Secretary,
Chief Ethics & Compliance Officer
American Heart Association
7272 Greenville Ave., Dallas TX 75231
O  214.706.1246
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The AHA takes personal privacy seriously. Read more at: www.Heart.org/Privacy.

 

 
 

From:  
Sent: Wednesday, January 10, 2024 11:04 AM
To: 'Andrea Low' <Andrea.Low@TEXASBAR.COM>; Lewis Kinard 
Subject: CDRR - Subcommittee for the Texas Lawyer's Creed
 

                                     
 

Good morning
 
Noting the Creed was not mentioned today during the CDRR meeting,

we are interested in what the current timeline for your work on the Creed might be.
 
Thanks again for your help.
Steve
 
Steve Swanson

Improvetexasschools.org
 
From: Andrea Low <Andrea.Low@TEXASBAR.COM> 
Sent: Thursday, December 7, 2023 10:03 AM
To: 
Cc: Lewis Kinard 
Subject: RE: CDRR - Subcommittee for the Texas Lawyer's Creed - ?
 
Dear Mr. Swanson:
 
Thank you for your email.  Chair Kinard has asked me to respond on his behalf.
 
Please note that the CDRR may include the Texas Lawyer’s Creed in its meeting agenda at any time,
although it did not place it on the agenda for the January 2024 meeting.  The CDRR limited the
agenda for January, as it likely will for a few months, due to the expected number of engagements
for CDRR members related to the Rules Vote in April 2024.  The CDRR has not terminated its
consideration of the Creed.
 
Sincerely,
 
Haksoon Andrea Low
Disciplinary Rules and Referenda Attorney
Committee on Disciplinary Rules and Referenda
State Bar of Texas
P.O. Box 12487
Austin, Texas 78711-2487
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(512) 427-1323 – office
(737) 465-3851 – mobile

 
 
 
 

From:  
Sent: Wednesday, December 6, 2023 3:52 PM
To: cdrr <cdrr@TEXASBAR.COM>
Subject: CDRR - Subcommittee for the Texas Lawyer's Creed - ?
 
To Chairman Kinard
 
Watching the meeting today, I noticed the Lawyer’s Creed is not on the agenda for January.
Thought, based upon the November meeting comments, it would be.
 
Would like to help.
Please let me know how.
 
Sincerely
Steve
 
 
Steve Swanson

Improvetexasschools.org
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From:
To: cdrr
Subject: 2nd - CDRR - Rules for Texas lawyers" vital role in preserving society - Rule following opportunity
Date: Wednesday, April 3, 2024 1:48:31 PM

Good morning CDRR members
 
Thank you again for your work and focus on helping our legal profession !
 
Today (4-3-2024), it was encouraging to hear about CDRR’s work to prepare for and
obtain votes for change to the Texas Disciplinary Rules of Professional Conduct (Rules)
and to hear your request for ideas on the Rules.
 
The following is offered for your consideration.
 
Re: Hope for our Texas lawyers, as guardians of the law, playing a vital role in the
preservation of society, for our children’s and students’ sake, the future of Texas.

TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT

Preamble: A Lawyer's Responsibilities 1.

 
To CDRR members,
 
With hope for our lawyers, as guardians of the law, playing a vital role in lawfully governing
Texas education and complying with Texas Disciplinary Rules of Professional Conduct (Rules)
for our student’s and taxpayers’ sake, this is written to encourage your personal leadership.
 
Leadership through your action to encourage our lawyers to comply with the Rules, as
required in the Rules Preamble:8. Which states, “The legal profession has a responsibility to
assure that its regulation is undertaken in the public interest rather than in furtherance of
parochial or self-interested concerns of the bar, and to insist that every lawyer both comply
with its minimum disciplinary standards and aid in securing their observance by other lawyers.
Neglect of these responsibilities compromises the independence of the profession and the
public interest which it serves.”
 
Recent research, and past experience and research, reveal the need for and importance of our
lawyers complying with the Rules, as well as honoring The Texas Lawyer’s Creed, see highlights
below, in order:

To prevent lawyer’s reliance upon clients, and others, needing to use the Texas Rules of
Disciplinary Procedure (Procedure) for lawyers to comply with the Rules, and
For Texas to lawfully govern education for our children’s and students’ sake.

.
Examples of actions you could take to “insist that every lawyer both comply with its minimum
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disciplinary standards and aid in securing their observance by other lawyers” and honor The
Texas Lawyer’s Creed include documented presentations, letters, notices, and other forms of
communication to:

·       Lawyers to:
o   Insist that every lawyer both comply with the Rules and honor the Creed, and aid in

securing their observance by other lawyers, and
o   Ask the lawyers for their written confirmation that they will comply with the Rules

and honor the Creed and provide you with documentation of the actions they took
to comply with Rules Preamble 8 for insisting other lawyers comply the Rules,

·       The public to:
Communicate a lawyer’s professional ethical responsibilities in the Rules and
Creed, see Highlights – Rules and Creed below,
Share the names of the lawyers that have stated in writing their commitment to
comply with the Rules and the Creed, and
Share the names of the law schools that have been verified as teaching law
students how to comply with the Rules and honor the Creed, and

·       Law schools to:
Insist that every law student is taught how to comply with the Rules and honor the
Creed and to aid in securing their observance by other lawyers.

 
Highlights – Texas Disciplinary Rules of Professional Conduct

Lawyers, as guardians of the law, play a vital role in the preservation of society.
Obligation of lawyers is to maintain the highest standards of ethical conduct.
Lawyers insist that every lawyer both comply with its minimum disciplinary standards
and aid in securing their observance by other lawyers. Neglect of these responsibilities
compromises the independence of the profession and the public interest which it
serves.
So long as its practitioners are guided by these principles, the law will continue to be a
noble profession. This is its greatness and its strength, which permit of no compromise.
Lawyers provide a client with an informed understanding of the client's legal obligations.
In all professional functions, a lawyer should be competent.

 
Highlights – The Texas Lawyer’s Creed

0. Lawyer is obligated to educate clients, the public, and other lawyers regarding the spirit
and letter of this Creed.

1. Members of our citizenry have looked to lawyers for leadership and guidance.
2. As members of a learned art we pursue a common calling in the spirit of public service.
3. The desire for respect and confidence by lawyers from the public should provide the

members of our profession with the necessary incentive to attain the highest degree of
ethical and professional conduct. These rules are primarily aspirational. Compliance with
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the rules depends primarily upon understanding and voluntary compliance, secondarily
upon reinforcement by peer pressure and public opinion, …

4. Restore public confidence in lawyers’ profession. Lawyers being part of the solution.
5. Lawyer will advise client regarding the availability of mediation, arbitration, and other

alternative methods of resolving and settling disputes.
6. Lawyer shall not … be influenced by mere self-interest.
7. Lawyers’ duty to provide objective and independent advice.

 
Thank you for your consideration
Sincerely,
Steve Swanson

Improvetexasschools.org
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TO:  Subcommittee on the Lawyer’s Creed 

FROM:  Vincent R. Johnson 

October 6, 2023 

 

The Texas Lawyer’s Creed has aged well and may not need any updating.  If it were thought desirable to 
call attention to the Creed, it could be mentioned in the Preamble to the TDRPC, as shown below with  
Track Changes: 

 

 

 

Preamble: A Lawyer's Responsibilities 

1. A lawyer is a representative of clients, an officer of the legal system and a public citizen having special 
responsibility for the quality of justice. Lawyers, as guardians of the law, play a vital role in the 
preservation of society. The fulfillment of this role requires an understanding by lawyers of their 
relationship with and function in our legal system. A consequent obligation of lawyers is to maintain the 
highest standards of ethical conduct. 

2. As a representative of clients, a lawyer performs various functions. As advisor, a lawyer provides a 
client with an informed understanding of the client's legal rights and obligations and explains their 
practical implications. As advocate, a lawyer zealously asserts the client's position under the rules of the 
adversary system. As negotiator, a lawyer seeks a result advantageous to the client but consistent with 
requirements of honest dealing with others. As intermediary between clients, a lawyer seeks to 
reconcile their divergent interests as an advisor and, to a limited extent, as a spokesperson for each 
client. A lawyer acts as evaluator by examining a client's affairs and reporting about them to the client or 
to others. 

3. In all professional functions, a lawyer should zealously pursue clients' interests within the bounds of 
the law. In doing so, a lawyer should be competent, prompt and diligent. A lawyer should maintain 
communication with a client concerning the representation. A lawyer should keep in confidence 
information relating to representation of a client except so far as disclosure is required or permitted by 
the Texas Disciplinary Rules of Professional Conduct or other law. 

4. A lawyer's conduct should conform to the requirements of the law, both in professional service to 
clients and in the lawyer's business and personal affairs. A lawyer should use the law's procedures only 
for legitimate purposes and not to harass or intimidate others. A lawyer should demonstrate respect for 
the legal system and for those who serve it, including judges, other lawyers and public officials. While it 
is a lawyer's duty, when necessary, to challenge the rectitude of official action, it is also a lawyer's duty 
to uphold legal process. 

5. As a public citizen, a lawyer should seek improvement of the law, the administration of justice and the 
quality of service rendered by the legal profession. As a member of a learned profession, a lawyer 
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should cultivate knowledge of the law beyond its use for clients, employ that knowledge in reform of the 
law and work to strengthen legal education. A lawyer should be mindful of deficiencies in the 
administration of justice and of the fact that the poor, and sometimes persons who are not poor, cannot 
afford adequate legal assistance, and should therefore devote professional time and civic influence in 
their behalf. A lawyer should aid the legal profession in pursuing these objectives and should help the 
bar regulate itself in the public interest. 

6. A lawyer should render public interest legal service. The basic responsibility for providing legal 
services for those unable to pay ultimately rests upon the individual lawyer, and personal involvement in 
the problems of the disadvantaged can be one of the most rewarding experiences in the life of a lawyer. 
Every lawyer, regardless of professional prominence or professional workload, should find time to 
participate in or otherwise support the provision of legal services to the disadvantaged. The provision of 
free legal services to those unable to pay reasonable fees is a moral obligation of each lawyer as well as 
the profession generally. A lawyer may discharge this basic responsibility by providing public interest 
legal services without fee, or at a substantially reduced fee, in one or more of the following areas: 
poverty law, civil rights law, public rights law, charitable organization representation, the administration 
of justice, and by financial support for organizations that provide legal services to persons of limited 
means. 

7. In the nature of law practice, conflicting responsibilities are encountered. Virtually all difficult ethical 
problems arise from apparent conflict between a lawyer's responsibilities to clients, to the legal system 
and to the lawyer's own interests. The Texas Disciplinary Rules of Professional Conduct prescribe terms 
for resolving such tensions. They do so by stating minimum standards of conduct below which no lawyer 
can fall without being subject to disciplinary action. Within the framework of these Rules many difficult 
issues of professional discretion can arise. The Rules and their Comments constitute a body of principles 
upon which the lawyer can rely for guidance in resolving such issues through the exercise of sensitive 
professional and moral judgment. In applying these rules, lawyers may find interpretive guidance in the 
principles developed in the Comments. 

8. The legal profession has a responsibility to assure that its regulation is undertaken in the public 
interest rather than in furtherance of parochial or self-interested concerns of the bar, and to insist that 
every lawyer both comply with its minimum disciplinary standards and aid in securing their observance 
by other lawyers. Neglect of these responsibilities compromises the independence of the profession and 
the public interest which it serves. 

9. Each lawyer's own conscience is the touchstone against which to test the extent to which his actions 
may rise above the disciplinary standards prescribed by these rules. The desire for the respect and 
confidence of the members of the profession and of the society which it serves provides the lawyer the 
incentive to attain the highest possible degree of ethical conduct. The possible loss of that respect and 
confidence is the ultimate sanction. So long as its practitioners are guided by these principles, the law 
will continue to be a noble profession. This is its greatness and its strength, which permit of no 
compromise. 

10. The Texas Disciplinary Rules of Professional Conduct are rules of reason. The Texas Rules of 
Professional Conduct define proper conduct for purposes of professional discipline. They are 
imperatives, cast in the terms “shall” or “shall not.” The Comments are cast often in the terms of “may” 
or “should” and are permissive, defining areas in which the lawyer has professional discretion. When a 
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lawyer exercises such discretion, whether by acting or not acting, no disciplinary action may be taken. 
The Comments also frequently illustrate or explain applications of the rules, in order to provide 
guidance for interpreting the rules and for practicing in compliance with the spirit of the rules. The 
Comments do not, however, add obligations to the rules and no disciplinary action may be taken for 
failure to conform to the Comments. 

11. The rules presuppose a larger legal context shaping the lawyer's role. That context includes court 
rules and statutes relating to matters of licensure, laws defining specific obligations of lawyers and 
substantive and procedural law in general. Compliance with the rules, as with all law in an open society, 
depends primarily upon understanding and voluntary compliance, secondarily upon reinforcement by 
peer and public opinion and finally, when necessary, upon enforcement through disciplinary 
proceedings. The rules and Comments do not, however, exhaust the moral and ethical considerations 
that should guide a lawyer, for no worthwhile human activity can be completely defined by legal rules. 

12. Most of the duties flowing from the client-lawyer relationship attach only after the client has 
requested the lawyer to render legal services and the lawyer has agreed to do so. For purposes of 
determining the lawyer's authority and responsibility, individual circumstances and principles of 
substantive law external to these rules determine whether a client-lawyer relationship may be found to 
exist. But there are some duties, such as of that of confidentiality, that may attach before a client-lawyer 
relationship has been established. 

13. The responsibilities of government lawyers, under various legal provisions, including constitutional, 
statutory and common law, may include authority concerning legal matters that ordinarily reposes in 
the client in private client-lawyer relationships. For example, a lawyer for a government agency may 
have authority on behalf of the government to decide upon settlement or whether to appeal from an 
adverse judgment. Such authority in various respects is generally vested in the attorney general and the 
state's attorney in state government, and their federal counterparts, and the same may be true of other 
government law officers. Also, lawyers under the supervision of these officers may be authorized to 
represent several government agencies in intragovernmental legal controversies in circumstances where 
a private lawyer could not represent multiple private clients. They also may have authority to represent 
the “public interest” in circumstances where a private lawyer would not be authorized to do so. These 
rules do not abrogate any such authority. 

14. These rules make no attempt to prescribe either disciplinary procedures or penalties for violation of 
a rule. 

15. These rules do not undertake to define standards of civil liability of lawyers for professional conduct. 
Violation of a rule does not give rise to a private cause of action nor does it create any presumption that 
a legal duty to a client has been breached. Likewise, these rules are not designed to be standards for 
procedural decisions. Furthermore, the purpose of these rules can be abused when they are invoked by 
opposing parties as procedural weapons. The fact that a rule is a just basis for a lawyer's self-
assessment, or for sanctioning a lawyer under the administration of a disciplinary authority, does not 
imply that an antagonist in a collateral proceeding or transaction has standing to seek enforcement of 
the rule. Accordingly, nothing in the rules should be deemed to augment any substantive legal duty of 
lawyers or the extra-disciplinary consequences of violating such a duty. 
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16. Moreover, these rules are not intended to govern or affect judicial application of either the attorney-
client or work product privilege. The fact that in exceptional situations the lawyer under the Rules has a 
limited discretion to disclose a client confidence does not vitiate the proposition that, as a general 
matter, the client has a reasonable expectation that information relating to the client will not be 
voluntarily disclosed and that disclosure of such information may be judicially compelled only in 
accordance with recognized exceptions to the attorney-client and work product privileges. 

17. Lawyers striving to comply with the high standards applicable to the practice of law may want to 
dedicate themselves to the aspirational goals set out in the Texas Lawyers’ Creed. However, it is 
important to remember, as the Creed states, that those “standards are not a set of rules that lawyers 
can use and abuse to incite ancillary litigation or arguments over whether or not they have been 
observed.” 
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12. I will promptly submit orders to the Court. I will deliver copies
to opposing counsel before or contemporaneously with submis-
sion to the Court. I will promptly approve the form of orders
which accurately reflect the substance of the rulings of the Court.

13. I will not attempt to gain an unfair advantage by sending the
Court or its staff correspondence or copies of correspondence.

14. I will not arbitrarily schedule a deposition, Court appear-
ance, or hearing until a good faith effort has been made to
schedule it by agreement.

15. I will readily stipulate to undisputed facts in order to avoid
needless costs or inconvenience for any party.

16. I will refrain from excessive and abusive discovery.
17. I will comply with all reasonable discovery requests. I will

not resist discovery requests which are not objectionable. I
will not make objections nor give instructions to a witness
for the purpose of delaying or obstructing the discovery
process. I will encourage witnesses to respond to all depo-
sition questions which are reasonably understandable. I will
neither encourage nor permit my witness to quibble about
words where their meaning is reasonably clear.

18. I will not seek Court intervention to obtain discovery
which is clearly improper and not discoverable.

19. I will not seek sanctions or disqualification unless it is
necessary for protection of my client’s lawful objectives
or is fully justified by the circumstances.

IV.  Lawyer And Judge
Lawyers and judges owe each other respect, diligence,
candor, punctuality, and protection against unjust and
improper criticism and attack. Lawyers and judges are
equally responsible to protect the dignity and inde-
pendence of the Court and the profession.

1. I will always recognize that the position of judge is the
symbol of both the judicial system and administration of jus-
tice. I will refrain from conduct that degrades this symbol.

2. I will conduct myself in Court in a professional manner
and demonstrate my respect for the Court and the law.

3. I will treat counsel, opposing parties, the Court, and
members of the Court staff with courtesy and civility.

4. I will be punctual.
5. I will not engage in any conduct which offends the digni-

ty and decorum of proceedings.
6. I will not knowingly misrepresent, mischaracterize, mis-

quote, or miscite facts or authorities to gain an advantage.
7. I will respect the rulings of the Court.
8. I will give the issues in controversy deliberate, impartial,

and studied analysis and consideration.
9. I will be considerate of the time constraints and pres-

sures imposed upon the Court, Court staff, and counsel in
efforts to administer justice and resolve disputes.

11. I will advise my client regarding the availability of media-
tion, arbitration, and other alternative methods of resolving
and settling disputes.

III.  Lawyer To Lawyer
A lawyer owes to opposing counsel, in the conduct of
legal transactions and the pursuit of litigation, courtesy,
candor, cooperation, and scrupulous observance of all
agreements and mutual understandings. Ill feelings
between clients shall not influence a lawyer’s conduct,
attitude, or demeanor toward opposing counsel. A lawyer
shall not engage in unprofessional conduct in retaliation
against other unprofessional conduct.

1. I will be courteous, civil, and prompt in oral and written
communications.

2. I will not quarrel over matters of form or style, but I will con-
centrate on matters of substance.

3. I will identify for other counsel or parties all changes I have
made in documents submitted for review.

4. I will attempt to prepare documents which correctly reflect
the agreement of the parties. I will not include provisions
which have not been agreed upon or omit provisions which
are necessary to reflect the agreement of the parties.

5. I will notify opposing counsel, and, if appropriate, the Court
or other persons, as soon as practicable, when hearings,
depositions, meetings, conferences, or closings are cancelled.

6. I will agree to reasonable requests for extensions of time
and for waiver of procedural formalities, provided legiti-
mate objectives of my client will not be adversely affected.

7. I will not serve motions or pleadings in any manner that
unfairly limits another party’s opportunity to respond.

8. I will attempt to resolve by agreement my objections to
matters contained in pleadings and discovery requests and
responses.

9. I can disagree without being disagreeable. I recognize that
effective representation does not require antagonistic or
obnoxious behavior. I will neither encourage nor knowingly
permit my client or anyone under my control to do anything
which would be unethical or improper if done by me.

10. I will not, without good cause, attribute bad motives or
unethical conduct to opposing counsel nor bring the profes-
sion into disrepute by unfounded accusations of impropri-
ety. I will avoid disparaging personal remarks or acrimony
towards opposing counsel, parties, and witnesses. I will not 
be influenced by any ill feeling between clients. I will
abstain from any allusion to personal peculiarities or idio-
syncrasies of opposing counsel.

11. I will not take advantage, by causing any default or dis-
missal to be rendered, when I know the identity of an
opposing counsel, without first inquiring about that coun-
sel’s intention to proceed.
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