16.0 COMMUNITY ORGANIZATIONS/SMALL BUSINESSES
16.1 Overview

Disasters can be the cause of both physical and economic damage to microenterprises and nonprofits,
resulting in both unexpected disaster-related damage repair costs and revenue loss. Disasters can also
spur nonprofits to take on disaster-relief activities which may be outside of their normal programs or
activities.

Community-based nonprofit organizations often require assistance in two different arenas: as an
organization engaging in disaster recovery for itself and as an organization engaging in disaster relief
activities for other disaster survivors in the community. During and after a disaster, organizations provide
food, cash assistance, social services, and information. They may even decide to create new programs or
new entities to respond to unique needs posed by disasters or assist underserved or marginalized
communities with additional and specialized needs.

16.2 Most Common Issues/Questions

A. Where Can | Get Help?

1. Federal Emergency Management Agency (FEMA): Generally, following a federal disaster
declaration, for-profit businesses and nonprofit organizations in the affected areas can begin the disaster
application process by registering online with FEMA or calling the FEMA telephone hotline: 1-800-621-
3362. Because short deadlines apply to both FEMA and the Small Business Association (SBA), it is
important and necessary to contact them as quickly as possible.

a. Public Assistance Program—Nonprofit organizations within a federally declared disaster zone may
qualify for FEMA grants and low interest loans through the SBA to help them repair damages to
their facilities. A nonprofit must apply for both grants and loans within a short deadline, usually
30-60 days following the federal disaster declaration. Any nonprofit damaged by a disaster should
register immediately with FEMA and apply for an SBA loan. Grants are available for only certain
types of nonprofits as set out in more detail below.

Find general information here.

b. Disaster Assistance Grants—Two types of nonprofit organizations are eligible for disaster
assistance grants: (1) Critical service providers (including educational, utility, emergency, or
medical services) and (2) essential service providers! open to the public. Eligible nonprofits
providing essential services of a governmental nature may qualify for grants to repair or replace
eligible real property losses. For example, if a nonprofit leased the building, it could qualify for
grants if it is legally responsible for disaster-related repairs. Here, the (pre-disaster) lease must
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community arts centers, libraries, homeless shelters, senior citizen centers, and health and safety services of a
governmental nature, including, for example: low-income housing, substance abuse treatment centers, residences
and other facilities offering programs for battered spouses, animal control facilities directly related to public health
and safety, facilities offering food programs for the needy, childcare centers, and daycare centers for people with
special needs (Alzheimer's, autism, muscular dystrophy, etc.)
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clearly state that the nonprofit is responsible for repairing major damage, rather than just
maintenance or minor repairs.

Find general information here.

Both critical and essential services nonprofits must register with FEMA and submit a request for
assistance within 30 days of the disaster declaration. Tight timelines and information reporting
make it critical for nonprofits to understand and calendar their obligations to report information
and follow up on applications. In general, most nonprofits will need to apply for an SBA loan first
in order to apply for a grant. For example, essential service providers must apply for a low-interest
disaster loan from the SBA at the same time they apply for the public assistance grants for
permanent work assistance. However, nonprofits providing “critical services” such as sewer or
wastewater services, education, fire and rescue, or nursing home services, can apply directly for
grants without having to apply for a loan.

To obtain funding, the facility or structure damaged or destroyed by the disaster must have used
over 50% of its space for eligible services. Note: space dedicated to or primarily used for religious,
political, athletic, recreational, or vocational purposes is not eligible for grant assistance. Some
spaces may be used both for eligible and ineligible purposes, e.g., a library with adjacent
performing arts space. Grant assistance, if approved, is proportional to the percentage of space
used for eligible services. Nevertheless, as a condition of receiving grant assistance, the
organization must repair the entire building.

Eligible work is classified into the following categories: “Emergency Work,” such as debris
removal, and “Permanent Work,” such as replacement or repair of buildings and facilities (this
can include work to mitigate or prevent future disaster damage).

To apply for Disaster Assistance Grants, visit this website.
2. Department of Agriculture: Farmers and ranchers with disaster-related losses may be eligible for

assistance from the U.S. Department of Agriculture. This assistance includes grants and loans and varies
by type of disaster (flood, drought, fire) as well as category of damage (crops, beehives, livestock, etc.).

3. Small Business Administration: For-profit and nonprofit organizations affected by a federally
declared disaster, may be eligible for disaster assistance loans from the Small Business Administration
(SBA). The maximum combined loan amount available is $2 million. There are two types of loans: (1)
economic injury, which provides working capital, and (2) physical disaster, which may be used to repair or
replace property.

Find more information here.
Find applications here.
Find your local SBA office here.
a. The Economic Injury Disaster Loan (EIDL) is an SBA loan available in areas with a federal disaster
declaration. These loan applications are made directly through the SBA’s website. These loans are
available to most private nonprofits, small businesses, and small agricultural cooperatives if the

SBA determines they are unable to obtain credit elsewhere and have suffered substantial
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economic injury due to the disaster. This loan can be used for any operational expenses, including
payroll, paid sick leave, cost of materials, rent, or mortgage, or other obligations that cannot be
met due to disaster.

b. Physical Damage Disaster Loan is an SBA loan available in areas with a federal disaster declaration.
These loan applications are made directly through the SBA’s website. These loans are available to
nonprofits as well as small businesses which have suffered physical losses in a disaster, such as
real property repairs. Find more information here. In limited circumstances the SBA may declare
a disaster declaration (Agency Declaration) when a disaster does not rise to the level of a federal
disaster declaration.

c. Mitigation Assistance Loan Increase: An SBA loan that allows you to increase your SBA disaster
assistance loan by up to 20% of your verified physical damage to make mitigation improvements.
Borrowers generally have two years after their loan approval to request an increase for higher
rebuilding costs, code-required upgrades, or mitigation. More information can be found here.

B. What About My Business or Organization’s Commercial Lease?

1. Physical Damage

Notify the landlord as soon as possible in writing of damage to the premises, and if operations were shut
down because of disaster. Review the lease—particularly the provisions relating to business interruption,
duties to remain open, repair clauses, termination clauses, and the like to determine whether the lease
may be terminated, rent abated or deferred, and how the responsibility for repairs is apportioned
between the parties to the lease. If the lease does not provide for temporary rent reduction, try to
negotiate one with the landlord. This contractual relief is often dependent on the type and extent of
damage to the property that was caused by the disaster.

Damage to the organization or business property located inside the leased premises is typically not
covered by the property owner’s insurance. As such it is important for the business or nonprofit to contact
its insurance carrier to promptly report those types of losses and damages. Photograph or videotape the
damage, as well as damage to any records, inventory, equipment, and any other loss.

2. Inability to Pay Rent

If the business or organization is having difficulty making timely and complete rent payments for the
space, it is imperative that open lines of communication are established with the landlord. It may be
possible to reach an agreement about rent deferral or abatement, or a payment plan for back rent. Be
sure to get any additional agreement in writing. If the organization wants to remain in that location,
extending the lease may be an option to extend the time period in which to repay any rent deferred during
the disaster.

Commercial tenancies are subject to lock-out for nonpayment of rent under Chapter 93 of the Texas
Property Code. This is not a judicial process, rather it is a landlord self-help remedy allowing the landlord
to lock-out a commercial tenant who is behind in the rent. This means that eviction moratoriums
(particularly if drafted to prevent or delay the judicial process of residential evictions during the pendency
of the disaster) may not apply to commercial lock outs under Chapter 93.
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C. What If the Disaster Has Affected Existing Contracts?

A good practice is to maintain copies of all fully executed, current contracts in a location (physical or
digital) that will be accessible in the event of a disaster. This makes it easier to for the business or nonprofit
to review its contracts in the event of a dispute over contractual obligations or to conduct a proactive
review of contractual obligations after a disaster has affected the operations of the small business or
nonprofit organization.

The organization may have ongoing business obligations to vendors, suppliers, and clients even though
the organization’s operations are interrupted. It is important to assess the business or organization’s
ability to comply with existing obligations along with any potential avenues for relief contained in the
terms of the relevant contract.

Nonprofit organizations further need to review grant contracts, particularly if the disaster has interrupted
operations to an extent that the nonprofit may not be able to fulfill deliverables or continue with the
scope of the grant. Grant contracts may also contain a list of events or conditions that trigger a duty to
notify the grantor. When a nonprofit organization is having any difficulty in resuming or maintaining
operations as a result of the disaster, communication with the grantor may be helpful in ensuring that the
nonprofit remains in compliance with grant requirements.

A review of force majeure clauses, termination clauses, and penalty clauses are all useful. Any contract
amendments agreed upon by the business or nonprofit and the other party to any contract need to be
memorialized as a written amendment to those contracts.

D. Is There Any Federal Tax Relief Available?

Business owners who suffer damage or loss to their property or business due to a natural disaster are
eligible for special federal income tax provisions. These provisions fall into two categories: casualty loss
deductions and deferral of casualty gains (IRS FAQs). The IRS has workbooks for businesses (Publication
584-B, Business Casualty, Disaster, and Theft Loss Workbook) to help compile a list of damaged or lost
business equipment and prove the market value of items for insurance and casualty loss claims. More IRS
information can be found here.

E. What About Unemployment?

Federal Disaster Unemployment Assistance (DUA) is a federal program that provides financial help to those
who become unemployed as a direct result of a federally declared disaster. Self-employed people,
including small business owners, owners of farms and ranches, and others not generally eligible for
unemployment insurance, are eligible for Disaster Unemployment Assistance. Find more information,
here.

Applications are submitted through the Texas Workforce Commission. The application period can be
short—it is important to apply as soon as possible. DUA is available for up to 26 weeks. Individuals have
the right to appeal the denial of benefits. An individual must prove self-employment by providing tax
documents, business documents, and other proof of the existence of the business, such as a lease, utility
statements, or business licenses. More information can be found here.

Disaster Unemployment benefits count as taxable income.
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16.3  501(c)(3) Nonprofits Engaged in Disaster Relief

Nonprofit organizations often provide assistance to disaster survivors at the same time they are struggling
to recover from the disaster themselves. Particularly if the disaster relief operation is not the type of
charitable activity that the nonprofit normally engages in, the nonprofit must be careful to structure its
disaster relief services in such a way that they remain in compliance with the requirements imposed by
their 501(c)(3) status. See IRS Publication 3833.

A. Purpose Clause

Nonprofits that amend the purposes clause of their certificate of incorporation (to provide additional
disaster relief programs that are not within the current mission and purposes of the nonprofit) should
notify the IRS promptly. The IRS may review changes to the corporate purposes of a 501(c)(3) organization
to ensure that the changes do not affect the corporation’s tax-exempt status and may revoke 501(c)(3)
status if it deems the new purposes to be impermissible.

B. Charitable Class

Disasters can affect communities in unpredictable ways, and nonprofits must decide how to define the
charitable class eligible for disaster assistance. Nonprofits must serve public, not private, interests. This
means that the parameters of the charitable class—group or individuals identified to receive assistance
(at-risk children, first-responders, homeless veterans, etc.)—must be broadly defined so that providing
assistance to the class is a benefit to the community. This is intended to avoid narrowly defined charitable
classes designed to provide benefits to specific individuals (such as a specific person or family).

C. Restricted Donations

Nonprofit organizations can accept donations earmarked for specific purposes, such as to provide food
aid to the survivors of a specific disaster. When nonprofits accept donations earmarked for particular
purposes, it must take steps to account for and demonstrate that those donations were used in conformity
with the conditions attached to the donated funds. So long as the purpose of the restricted donation or
charitable class identified for assistance is broad enough to constitute a community benefit, the nonprofit
will avoid the problem of private interest. Also problematic is the earmarking of donations for specific
disaster victims.

Personal donations to benefit pre-selected individuals are not “charitable” gifts because they benefit
private individuals, and 501(c)(3) organizations should decline such donations and encourage the
donation be made to support programs to help disaster victims more generally.

D. The “Needy or Distressed” Test

Charitable aid is defined as relief for the poor and underprivileged as well as the distressed. This does
allow 501(c)(3) nonprofits to assist ‘distressed’ persons who are suffering as a result of the disaster,
regardless of their economic circumstances. This does not mean that charitable funds can be distributed
to individuals merely because they are survivors of a disaster.

Distribution of assistance must be based on an objective evaluation of the survivor’s needs at the time
the grant is made. For example, emergency assistance (blankets or a hot meal at an evacuation shelter)
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can be distributed without screening for financial need. Persons needing these services are distressed
whatever their economic circumstances. However, a financial assessment would be needed before
providing aid such as disaster-related cash assistance for housing.

E. Staffing Issues

Ramping up operations quickly in response to a disaster often poses staffing issues. Nonprofits that seek
to expand their staff to provide disaster relief services have a range of options.

One is to hire temporary workers who are employed by a temporary agency rather than by the
organization itself. Another is to hire part-time or full-time employees directly. A third option is to hire
independent contractors (nonprofits must be careful to avoid misclassifying employees as independent
contractors). This includes employees who may work only a few hours a day or according to a varying or
even an erratic schedule. Misclassification penalties can be steep and may include paying back the
employment taxes that should have been paid with respect to the misclassified individual. See Exempt
Organizations: Independent Contractors vs. Employees.

Volunteers often assist nonprofits in providing disaster assistance to the survivors of the disaster.
Nonprofits may be tempted to reward or compensate those who work tirelessly to serve survivors of the
disaster, for example by offering stipends or other benefits. While reimbursing volunteers for some out-
of-pocket expenses is allowable, compensating volunteers for their time can inadvertently create an
employment relationship, with all its attendant responsibilities. It is critical that nonprofit organizations
considering compensation for volunteers explore these issues thoroughly to avoid any unintended
employment law consequences. See Providing Disaster Relief through Charitable Organizations: Working
with Volunteers.

F. Charitable Aid to Businesses

A charity can provide financial and other aid to small businesses in furtherance of that charity’s tax-exempt
purposes. Disaster relief may be provided to businesses to help individual business owners who are
financially needy or otherwise distressed, combat community deterioration or lessen the burdens of
government. See IRS Publication 3833.

The IRS has provided examples to illustrate charitable assistance to businesses in the wake of a disaster.
An example of aiding a needy or distressed business owner would be assisting a small business that has
been so severely impaired by a disaster that the individual who owns the business is deprived of earning
a livelihood. Combating community deterioration in the context of disaster relief may include providing
funds to rebuild the infrastructure of a central business district severely damaged by a disaster or
providing funds in the form of grants, low-cost loans, or equity investments in such business districts to
ensure that businesses remain in the area.

16.4 Refer to the 2020 and 2021 Disaster Manual for information about COVID-19 relief.
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